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The Colorado Supreme Court Judicial Code Committee respectfully submits to
the Colorado Supreme Court this Report and Recommendations Concerning Proposed

Revisions to Colorado’s Code of Judicial Conduct.

l. Introduction and Process of the Committee

The Colorado Supreme Court (“the Court”) adopted the current Code of Judicial
Conduct (“the current Colorado Code”) effective January 1, 1989. The current Code is
largely based upon the 1972 version of the American Bar Association (“ABA”) Model
Code of Judicial Conduct, which was in effect at that time. Following the ABA’s
adoption of a new Model Code in 1990 and its subsequent amendments to that version of
the Code, Colorado approved various piecemeal amendments to the current Code. In
2007, the ABA’s House of Delegates approved the most recent version of the ABA
Model Code of Judicial Conduct (“the New Model Code”), which supersedes the 1990
version.

The New Model Code represents a significant departure from its predecessors,
differing in both format and substance. The New Model Code was reformatted to more
closely resemble the ABA Model Rules of Professional Conduct. It contains four Canons
stating overarching principles of judicial ethics: Canon 1 addresses the paramount
obligations of judges to uphold the independence, integrity and impartiality of the
judiciary and to avoid impropriety and its appearance; Canon 2 addresses the judge’s
professional duties as a judge; Canon 3 addresses extrajudicial and personal conduct; and

Canon 4 addresses the political conduct of judges. Each Canon is followed by numbered,

! Canons 1 through 7 and the majority of Canon 8 were made effective January 1, 1989; Canon 9 was
added in 2005.



enforceable black letter Rules setting forth the obligations and limitations the Code
imposes on judges. The Rules are accompanied by numbered Comments that provide
aspirational statements and guidance in interpreting and applying the Rules.

In the summer of 2007, Chief Justice Mary J. Mullarkey appointed Justice
Michael L. Bender to chair a policy advisement committee tasked with reviewing the
New Model Code and making recommendations concerning whether and to what extent
the Colorado Supreme Court should adopt the New Model Code. The committee is
comprised of judges, professors, former and current Judicial Discipline Commission
members, attorneys, and citizens with an interest in judicial ethics. The committee
members are: The Hon. Roxanne Bailin; the Hon. Harlan Bockman; the Hon. R. Brooke
Jackson; the Hon. Larry Naves; the Hon. Doug Vannoy; the Hon. Gil Martinez; Mike
Norton, Esq.; Dan Hoffman, Esg.; Jim Spaanstra, Esq.; Dr. John Holcomb; Carol Haller,
Esq.; Rick Wehmhoefer, Esq.; Stewart Bliss; Barbara Miller; John Gleason, Esq., Eileen
Kiernan-Johnson, Esg.; and Daniel Cordova, Esqg.

From September 2007 through March 2009, the committee met eight times. The
Chair of the ABA Model Code revision project and staff from the Center for Professional
Responsibility came to an early meeting to explain the background and development of
the Model Code format and its rationale for changes. The rest of the meetings have been
work sessions at which the committee has studied and debated discrete portions of the
Model Code. Their analysis was informed by staff? research and recommendations on
particular provisions; this research generally included an evaluation of what other states

have done in adopting or rejecting specific pieces of the Model Code, a survey of changes

2 The committee staff consisted of John Gleason, Carol, Haller and Eileen Kiernan-Johnson; through the
fall of 2008, Rick Wehmhoefer and Dan Cordova also provided committee staff assistance.



or amendments that were not adopted by the ABA but were recommended by bodies such
as the Conference of Chief Justices, and an analysis of whether Colorado’s unique system
necessitated a change in the existing Code on particular issues. The recommendations
contained in this report were approved by a majority of the members of the Committee
attending the meetings when the specific rules were addressed; nearly all of the
recommendations received unanimous committee support.

From the outset of its process, the committee concluded, with near unanimity, that
uniformity among jurisdictions adopting the New Model Code is important. Uniformity
enables the meaningful use of precedent from courts and judicial ethics advisory
committees in other jurisdictions. To effectuate this preference for uniformity, the
committee employed an informal presumption: Unless Colorado law, public policy,
practice, or unique needs justified a departure from a particular black-letter rule or canon
of the New Model Code, the committee would recommend adoption of the New Model
Code version. This presumption was rebuttable, however, and in several instances the
committee recommended retaining language from the current Code or creating an
individualized Colorado rule instead of a New Model Code rule based on a determination
that the recommended rule would be substantially better in serving Colorado’s needs than
the New Model Code rule. As in its assessment of the New Model Code as a whole, in
these situations, the committee carefully weighed the benefits against the detriments of a
non-uniform rule. The committee employed the same presumption in favor of uniformity
with respect to the comments to the rules. Given, however, that the comments, by

definition, do not establish black-letter standards, the committee deemed uniformity in



this area to be less critical, and many of the committee’s recommended departures from
the New Model Code appear in the comments.

Following the ABA’s recommendations, the committee has retained the New
Model Code’s format and numbering system. It has also retained most of the substance
of the ABA Model Code; however, the Committee has recommended a number of
substantive changes tailoring the Code to suit Colorado’s individual needs. The
Committee also recommends including annotations to applicable case law and ethics
opinions both from this state and from other merit selection system jurisdictions. Those
annotations are intended to provide judges with additional guidance as to how various
rules have been applied.

As of April 6, 2009, seven states have adopted some version of the New Model

Code. See http://www.abanet.org/cpr/jclr/jud_status_chart.pdf. Another eight have
proposed to their state supreme courts revisions to their judicial code based upon the New
Model Code. Id. Twenty states, including Colorado, currently are studying the New
Model Code for possible adoption. 1d.

This report presents the committee’s recommendations first in a blackline version
that shows changes from the New Model Rules, along with an explanation to the Court in
italics of the recommended changes. The second version is a “clean” one, showing the

Code as it would appear if approved by the Court as recommended by the committee.
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[PROPOSED]
COLORADO CODE OF JUDICIAL CONDUCT
JANUARY 1, 2010
[CHANGES MARKED]

Preamble

[1] An independent, fair and impartial judiciary is indispensable to our system of justice.
The United States legal system is based upon the principle that an independent, impartial,
and competent judiciary, composed of men and women of integrity, will interpret and
apply the law that governs our society. Thus, the judiciary plays a central role in
preserving the principles of justice and the rule of law. Inherent in all the Rules contained
in this Code are the precepts that judges, individually and collectively, must respect and
honor the judicial office as a public trust and strive to maintain and enhance confidence
in the legal system.

[2] Judges should maintain the dignity of judicial office at all times, and avoid both
impropriety and the appearance of impropriety in their professional and personal lives.
They should aspire at all times to conduct that ensures the greatest possible public
confidence in their independence, impartiality, integrity, and competence.

[3] The Medel Colorado Code of Judicial Conduct establishes standards for the ethical |
conduct of judges and judicial candidates. It is not intended as an exhaustive guide for the
conduct of judges and judicial candidates, who are governed in their judicial and personal
conduct by general ethical standards as well as by the Code. The Code is intended,
however, to provide guidance and assist judges in maintaining the highest standards of
judicial and personal conduct, and to provide a basis for regulating their conduct through
disciplinary agencies.

Scope

[1] The MedelColorado Code of Judicial Conduct consists of four Canons, numbered |
Rules under each Canon, and Comments that generally follow and explain each Rule.
Scope and Terminology sections provide additional guidance in interpreting and applying
the Code. An Application section establishes when the various Rules apply to a judge or
judicial candidate.

[2] The Canons state overarching principles of judicial ethics that all judges must
observe. Although a judge may be disciplined only for violating a Rule, the Canons
provide important guidance in interpreting the Rules. Where a Rule contains a permissive
term, such as “may” or “should,” the conduct being addressed is committed to the
personal and professional discretion of the judge or candidate in question, and no
disciplinary action should be taken for action or inaction within the bounds of such
discretion.



[3] The Comments that accompany the Rules serve two functions. First, they provide
guidance regarding the purpose, meaning, and proper application of the Rules. They
contain explanatory material and, in some instances, provide examples of permitted or
prohibited conduct. Comments neither add to nor subtract from the binding obligations
set forth in the Rules. Therefore, when a Comment contains the term “must,” it does not
mean that the Comment itself is binding or enforceable; it signifies that the Rule in
question, properly understood, is obligatory as to the conduct at issue.

[4] Second, the Comments identify aspirational goals for judges. To implement fully the
principles of this Code as articulated in the Canons, judges should strive to exceed the
standards of conduct established by the Rules, holding themselves to the highest ethical
standards and seeking to achieve those aspirational goals, thereby enhancing the dignity
of the judicial office.

[5] The Rules of the MedelColorado Code of Judicial Conduct are rules of reason that
should be applied consistent with constitutional requirements, statutes, other court rules,
and decisional law, and with due regard for all relevant circumstances. The Rules should
not be interpreted to impinge upon the essential independence of judges in making
judicial decisions.

[6] Although the black letter of the Rules is binding and enforceable, it is not
contemplated that every transgression will result in the imposition of discipline. Whether
discipline should be imposed should be determined through a reasonable and reasoned
application of the Rules, and should depend upon factors such as the seriousness of the
transgression, the facts and circumstances that existed at the time of the transgression, the
extent of any pattern of improper activity, whether there have been previous violations,
and the effect of the improper activity upon the judicial system or others.

[7] The Code is not designed or intended as a basis for civil or criminal liability. Neither
is it intended to be the basis for litigants to seek collateral remedies against each other.

ANNOTATION

By expressing approval of the canons of ethics, the supreme court did not enact them into law.
In re Petition of Colo. Bar Ass'n, 137 Colo. 357, 325 P.2d 932 (1958).

Nevertheless, they are recognized as principles of exemplary conduct. Although the canons
employing language of wide coverage cannot be given the effect of law, they nevertheless are
recognized generally as a system of principles of exemplary conduct and character. In re Petition
of the Colo. Bar Ass'n, 137 Colo. 357, 325 P.2d 932 (1958).

Neither the supreme court nor the grievance committee has the power or authority to institute or
conduct disciplinary proceedings of any kind involving the conduct of a duly elected judge, he
being responsible solely to the people, the constitution fixing the remedy at impeachment. In re
Petition of Colo. Bas Ass’n, 137 Colo. 357, 325 P.2d 932 (1958).




Colorado’s current Code does not contain a Preamble or Scope section. The committee
supported the Model Code provisions, finding that the Preamble is useful in stating
general, overarching statement of the Code’s objectives, and thus setting the stage for the
material to follow. The committee agreed that the Scope section, which is also new to
the Model Code, provides necessary guidance on the functions of the Canons and their
Rules and Comments, and how they are to be interpreted, and enforced. The committee
did not make any substantive changes to the Model Code proposal.



Terminology

The first time any term listed below isused in a Rule inits defined sense, it is
followed by an asterisk (*).

“Appropriate authority” means the authority having responsibility for initiation of
disciplinary process in connection with the violation to be reported. _In Colorado, the
Commission on Judicial Discipline is the authority responsible for investigating judicial
misconduct and disciplining judges, except with respect to Denver County court and
municipal judges, over whom it has no jurisdiction. See Rules 1.1, 2.14 and 2.15.

“Contribution” means both financial and in-kind contributions, such as goods,
professional or volunteer services, advertising, and other types of assistance which, if
obtained by the recipient otherwise, would require a financial expenditure. See Rules
2.11,2.13,37,4.1and 4.4,

“De minimis,” in the context of interests pertaining to disqualification of a judge, means
an insignificant interest that could not raise a reasonable question regarding the judge’s
impartiality. See Rule 2.11.

“Domestic partner” means a person with whom another person maintains household and
an intimate relationship, other than a person to whom he or she is legally married. See
Rules 2.11, 2:43; 3.13, and 3.14.

“Economic interest” means ownership of more than a de minimis legal or equitable
interest. Except for situations in which the judge participates in the management of such a
legal or equitable interest, or the interest could be substantially affected by the outcome
of a proceeding before a judge, it does not include:

(1) an interest in the individual holdings within a mutual or common investment
fund;

(2) an interest in securities held by an educational, religious, charitable, fraternal,
or civic organization in which the judge or the judge’s spouse, domestic
partner, parent, or child serves as a director, an officer, an advisor, or other
participant;

(3) a deposit in a financial institution or deposits or proprietary interests the judge
may maintain as a member of a mutual savings association or credit union, or
similar proprietary interests; or

(4) an interest in the issuer of government securities held by the judge.




See Rules 1.3 and 2.11.

“Fiduciary” includes relationships such as executor, administrator, trustee, or guardian.
See Rules 2.11, 3.2, and 3.8.

“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as maintenance of an
open mind in considering issues that may come before a judge. See Canons 1, 2, and 4,
and Rules 1.2, 2.2, 2.10, 2.11, 2.13, 3.1, 3.12, 3.13, 4.1, and 4.2.

“Impending matter” is a matter that is imminent or expected to occur in the near future.
See Rules 2.9, 2.10, 3.13, and 4.1.

“Impropriety” includes conduct that violates the law, court rules, or provisions of this
Code, and conduct that undermines a judge’s independence, integrity, or impartiality. See
Canon 1 and Rule 1.2,

“Independence” means a judge’s freedom from influence or controls other than those
established by law. See Canons 1 and 4, and Rules 1.2, 3.1, 3.12, 3.13, and 4.2.

“Integrity” means probity, fairness, honesty, uprightness, and soundness of character.
See Canon 1 and Rule 1.2.

“Judicial candidate” means any—persen,—ineluding—a sitting judge; who is seeking
selection for er—r:etenhen—m Jud|C|aI offlce by eleenen—er appomtment or_retention. —A

“Knowingly,” “knowledge,” “known,” and *“knows” mean actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances. See Rules
2.11, 243; 2.15, 2.16, 3.6, and 4.1.

“Law” encompasses court rules_and orders as well as statutes, constitutional provisions,
and decisional law. See Rules 1.1, 2.1, 2.2, 2.6, 2.7, 2.9, 3.1, 3.4, 3.9, 3.12, 3.13, 3.14,
3.15; 4.1, 4.2, and 4.4-and-4.5.

“Member of the judge’s family” means a spouse, domestic partner, child, grandchild,
parent, grandparent, or other relative or person with whom the judge maintains a close
familial relationship. See Rules 3.7, 3.8, 3.10, and 3.11.
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“Member of a judge’s family residing in the judge’s household” means any relative of
a judge by blood or marriage, or a person treated by a judge as a member of the judge’s
family, who resides in the judge’s household. See Rules 2.11 and 3.13.

“Nonpublic information” means information that is not available to the public.
Nonpublic information may include, but is not limited to, information that is sealed by
statute or court order or impounded or communicated in camera, and information offered
in grand jury proceedings, presentencing reports, dependency cases, or psychiatric
reports. See Rule 3.5.

“Pending matter” is a matter that has commenced. A matter continues to be pending
through any appellate process until final disposition. See Rules 2.9, 2.10, 3.13, and 4.1.

“Political organization” means a political party or other group sponsored by or affiliated
with a political party or candidate, the principal purpose of which is to further the election
or appointment of candidates for political office. For purposes of this Code, the term does
not include a judicial candidate’s eampaign retention committee created as authorized by
Rule 4.4. See Rules 4.1-and-4-2.

“Public election” includes primary and general elections, partisan elections, nonpartisan
elections, and retention elections. See Rules 4.2-and-4-4.

“Third degree of relationship™ includes the following persons: great-grandparent,
grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild,
nephew, and niece. See Rule 2.11.

Colorado’s current Code does not include a terminology section. The committee agreed
that judges would benefit from definitional guidance, and thus voted unanimously to
include the terminology section. For the most part, the committee adopted the proposals
of the Model Code. It eliminated whole definitions where those terms appeared only in
Rules pertaining to judicial elections (which Rules the committee also recommended
eliminating since they do not apply in Colorado’s merit selection system). References to
the Rules in which a particular term appears were modified or deleted depending on
whether the Rule was retained or excised.

Substantively, the committee made a number of recommended modifications to the
definitions. The committee added a sentence to the definition of “appropriate authority”
explaining that in Colorado, that authority generally is the Commission on Judicial
Discipline, except with respect to Denver County court and municipal judges. It also
included a reference to Rule 1.1 (where, in new Comment 2, the committee recommends
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creating a self-reporting requirement obligating judges to notify the Commission on
Judicial Discipline of certain convictions).

After some debate, the committee voted to retain the term ““domestic partner.” Some
committee members had been concerned about the wider implications for including the
term, since the judicial branch has frequently been asked to expand the use of family
leave and benefits to include domestic partners; the branch has deferred to the state
executive branch for change, if any, to occur state wide, and thus far domestic partners
have not been included. They suggested offering some sort of explanation for the
inclusion so it is clear that the committee isn’t staking out a position for the branch on
the issue more widely. (The committee’s debate on this issue, however, is likely to be
rendered moot in the near future: on April 29, 2009, the Colorado General Assembly
gave final approval to a bill that extends health insurance benefits to domestic partners
of state employees. The bill is now awaiting Governor Ritter’s signature, and it is
expected to be signed into law shortly.) The committee also considered both eliminating
the term entirely or substituting the term “significant other” for “domestic partner”
throughout the Code, since a judge would have to disqualify himself or herself in most of
the instances set out in the Code if the judge’s significant other was connected to the
case, even if the significant other did not reside with the judge because the significance of
the relationship is the key. Ultimately, the committee determined that it was important to
retain the term as defined to help judges who maintain a household and an intimate
relationship with another but are not legally married to evaluate whether that
relationship creates a conflict of interest for the judge under the Rules. Thus, the
committee voted to retain the Model Code language as drafted.

The committee changed the definition of “judicial candidate™ so that it applies to
Colorado’s merit selection system, eliminating the language pertaining to judicial
elections and tailoring it to Colorado’s practice. In addition, the committee limited the
term to judges who are candidates because the code can only be enforced by the
Commission on Judicial Discipline. The jurisdiction of that body extends only to judges
or justices of courts of record of the state and not to applicants for judicial positions.

The term ““law” was broadened to include court orders. The committee considered this
term at length because it is used in somewhat different and divergent ways in the Code,
and thus the committee was concerned that a single definition could not encompass these
varied uses. After reviewing each Rule in which the term appears, however, the
committee concluded that the definition was workable, satisfactory, and comprehensive
with the addition of ““orders’ to the litany of things that constitute *““law.”

12



Application

The Application section establishes when the various Rules apply to a judge or

judicial candidate.

Applicability of This Code

(A) The provisions of the Code apply to all full-time judges. Parts Il through
V of this section identify those provisions that apply to four distinct
categories of part-time judges. The four categories of judicial service in other
than a full-time capacity are necessarily defined in general terms because of
the widely varying forms of judicial service. Canon 4 applies to judicial
candidates.

(B) A judge, within the meaning of this Code, is anyone who is authorized to
perform judicial functions, including an officer such as a justice-of-the-peace,
magistrate, court-commissioner, special-master, referee, or member of the
administrative law judiciary.:

Comment

[1] The Rules in this Code have been formulated to address the ethical obligations

of any person who serves a judicial function, and are premised upon the supposition that
a uniform system of ethical principles should apply to all those authorized to perform
judicial functions.

[2] The determination of which category and, accordingly, which specific Rules

apply to an individual judicial officer, depends upon the facts of the particular judicial
service.

ll - I; F HVY F!l .... I J|.. i

[3] This code does not apply to a person appointed by the court to serve as a

master in a particular case. This code does not apply to municipal judges except to the

extent it is made applicable by statute, municipal charter or ordinance. However,
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reference to the code by all judicial officers, including municipal judges, is recommended
to provide guidance concerning the proper conduct for judges.

I1. Senior and Retired Judges SUBJECTFTORECALL
Senior judges, while under contract pursuant to the senior judge program, and

etlred |udges, whlle recalled and actlng temgoranlx as a |udge, are A—Fetuced—fddge
; A s law not

requwed to comply

(A) with Rule 3.9 (Service as Arbitrator or Mediator),-except-while-serving-as
ajudge; or
(B) at-any-time with Rule 3.8 (Appointments to Fiduciary Positions).

1. CONFINUHNG-Part-Time Judge
A Judge who serves Fepea!eeeuy on a part -time baS|s by—eleenen—epunde#a

(A) is not required to comply:

(D-with-Rules2.10(A)-and2-10(B)(Judicial-Statements—onPending
and-Hmpending-Cases),-except-while-serving-as-ajudge;-of

(21) at—any—time with Rules 3:-4(Appeintments—to—Goveramental
Pesitions); 3.8 (Appointments to Fiduciary Positions), 3.9 (Service as
Arbitrator or Mediator), 3.10 (Practice of Law), 3.11 (A) and (B)
(Financial,  Business, or  Remunerative  Activities), 314

(B) shall not practice law in the court on which the judge serves or in any
comparable level court in the same judicial district on which the judge serves
or in any court subject to the appellate jurisdiction of the court on which the
judge serves, and shall not act as a lawyer in a proceeding in which the judge
has served as a judge or in any other proceeding related thereto:;

(C) shall not practice law with respect to any controversies which will or

appear likely to come before the court on which the judge serves or any court

of the same or comparable jurisdiction within the same judicial district on
which the judge serves.

Comment
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1] This Canon limits a part-time judge from practicing law in any comparable

level court in the same judicial district as the judge serves. However, this prohibition
shall not apply to any temporary assignment of a part-time judge to a comparable level
court outside the judicial district as the judge serves. In addition, this prohibition shall
not apply to a one-time assignment of a part-time judge to a court of higher jurisdiction
(such as a one-time assignment under order in a district court case) either within, or
outside of, the judicial district in which the judge serves. A part-time judge serving on
temporary assignment is not thereby precluded from practicing law in the court to which
that judge may be temporarily assigned. During such period of temporary assignment,
however, the judge shall not actively participate as counsel in any case pending before
the court to which the judge is temporarily assigned.

[2] A part-time judge who practices law must avoid undertaking or continuing
any relationship which precludes the judge from maintaining the integrity of the bench
which he or she serves and at the same time providing the undivided loyalty to clients
which the exercise of professional judgment on behalf of a client demands. Being “of
counsel” is deemed to be the practice of law, whereas acting as a mediator or arbitrator is
not deemed to be the practice of law. Necessarily, the professional responsibilities of a

part-time judge who practices law limit the practice of law by the judge’s partners and
associates.

ANNOTATION
Ethics Opinions

A part-time county court judge with authority by chief judge order to preside over cases in the
district court may not appear as a lawyer in the district court in the judicial district. In this case,
h rt-time j h ntinuin hori hear distri rt criminal never
exercised his authority. The opinion precludes the judge from appearing in district court civil
cases in the same judicial district. CJEAB Op.07-06.
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V. Appointed Judges

An Appointed Judge who serves pursuant to C.R.C.P. 122 and section 13-3-111,
C.R.S., for the period of the appointment, and in his or her capacity as Appointed
Judge,

(A) is not required to comply with the following canons:

(1) 2.10 (A) (Judicial Statements on Pending and Impending Cases),
except as to the case where he or she is appointed, and should require similar
abstention from comment on the part of those personnel who are subject to
the Appointed Judge’s direction and control;

(2) 3.2 (Appearances Before Governmental Bodies and Consultation
with Governmental Officials); 3.3 (Testifying as a Character Witness); 3.4

16



(Appointments to Governmental Positions); 3.7 gParticiQation in

E t|nIRI|| hntlFratrnI ranlztlnan

ArltratrfM iator); 3.10 (Practi fLaw); 11F|nn|IBS|n r

Remunerative Activities); 3.12 (Compensation for Extrajudicial Activities);

A Reporting of Certain Gifts, Loans, B ts, Benefits, or Other

things of Value); 3.14 (Reimbursement of Expenses and Waivers of Fees or
harges):; and 3.15 (Reporting R irements);

(3)4.1 (A)(5,12, 13) (Political and Campaign Activities of Judges in
neral); 4.2 (Political an mpaign Activiti f tanding for

Retention); and 4.4 (Campaign Committees).
B) should refrain as follows:

(1) from financial and business dealings that relate directly to any
in th to which the Appoint i inted;
2) from accepting any gift, bequest, favor or loan from any party to
r the la r ring in th to which th inted | i

apppointed, and should require a spouse, domestic partner or family
member residing in the j 'sh hold to refrain from ting gift

bequests, favors, or loans in the same manner as the judge.

VI.  Time for Compliance

A person to whom this Code becomes applicable shall comply immediately with its
provisions, except that those judges to whom Rules 3.8 (Appointments to Fiduciary
Positions) and 3.11 (Financial, Business, or Remunerative Activities) apply shall
comply with those Rules as soon as reasonably possible, but in no event later than
one year after the Code becomes applicable to the judge.

Comment

[1] If serving as a fiduciary when selected as judge, a new judge may,
notwithstanding the prohibitions in Rule 3.8, continue to serve as fiduciary, but only for
that period of time necessary to avoid serious adverse consequences to the beneficiaries
of the fiduciary relationship and in no event longer than one year. Similarly, if engaged at
the time of judicial selection in a business activity, a new judge may, notwithstanding the
prohibitions in Rule 3.11, continue in that activity for a reasonable period but in no event
longer than one year.

In Colorado’s current Code, Canon 8 governs applicability. The Model Code places the
Application section at the beginning of the Code, along with the other introductory and
prefatory material. The committee supported this relocation, which it concluded would
give judges greater guidance, at the outset, as to whom and when the Code applies. The
committee also recommends that the court adopt the Model Code language in large
measure, but with a number of modifications and additions borrowed from Colorado’s
current Code.
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Excised from section I(B) is the litany of judicial-type officers who are not currently
subject to the Code or don’t exist in Colorado — justices of the peace, court
commissioners, and special masters. Although administrative law judges are not, as of
this writing, are subject to either, Ed Felter, the Chief Administrative Law Judge in
Colorado, strongly and unequivocally supported retaining the language. Traditionally,
the Office of Attorney Regulation has accepted complaints about ALJs because there was
no other body authorized to receive them. It also investigates and prosecutes complaints
against magistrates. John Gleason, the Attorney Regulation Counsel, proposes
amending Rule 251.1.b to bring ALJs within the regulatory scheme in much the same way
that magistrates are. Although ALJs and magistrates would have to abide by the Code,
the Office of Attorney Regulation would enforce the Rules as to those groups (hence the
proposal to amend Rule 251.1.b to legitimize jurisdiction over them). The committee
eliminated Model Code comment 3 because Colorado does not have local rules that can
supersede the Code. They instead added a new comment 3 that makes clear that the
Code doesn’t apply to special masters or municipal judges.

The committee modified section Il to make it applicable to senior and retired judges.
Colorado’s current Code specifies that a retired judge shall not practice law during any
period in which he or she has been temporarily recalled and is acting as a judge. This
language wasn’t imported to the proposed new Code because the inclusion is redundant.
The new Code prohibits judges from practicing law, making the default position that
practice is prohibited, and the introductory language specifies that the rules cover the
period during which the judge is acting as a judge.

The committee also modified section I, pertaining to part-time judges. The changes
clarify who a part-time judge is in Colorado, and which rules a part-time judge need not
comply with; consistent with Colorado’s current Code, the committee proposed that part-
time judges be required to comply with more rules than does the ABA. The committee
also borrowed from the current Code language stating that a part-time judge shouldn’t
practice in any area in which cases will or appear likely to come before the judge’s
court. Additionally, the committee eliminated the ABA’s comment 1, regarding when a
continuing part-time judge can serve as a lawyer in a proceeding in which he or she
previously served as a judge. Instead, the committee added two new comments about the
limits of a part-time judge’s ability to practice law.

Sections IV and V of the ABA Model Code Application section (pertaining to Periodic
Part-Time Judge and Pro Tempore Part-Time Judges), were eliminated by the committee,
as Colorado has neither category of judge. The committee supplanted the excised ABA
sections with a new section 1V, governing Appointed Judges. The language here is
borrowed from Colorado’s existing Canon on Appointed Judges, with duplicative
language from the current Code regarding applicability omitted.
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Canon1l

A JUDGE SHALL UPHOLD AND PROMOTE THE INDEPENDENCE, INTEGRITY, AND
IMPARTIALITY OF THE JUDICIARY, AND SHALL AVOID IMPROPRIETY AND THE
APPEARANCE OF IMPROPRIETY.

After a lengthy discussion, the committee voted unanimously to adopt the language of
Canon One as drafted by the ABA. The discussion centered around the directive that
judges “*shall avoid the appearance of impropriety,” and the potential problems
stemming from such vague and subjective language. Also troublesome was the fact that
judges are rarely disciplined solely on the basis of having created an appearance of
impropriety, potentially rendering the Canon meaningless. The committee’s debate
mirrored the ABA’s, which was captured in its position paper #2, describing the national
committee’s grappling with whether to retain the phrase. Although the ABA expressed
the same concerns the Colorado committee articulated about the difficulty in defining
and identifying an appearance of impropriety, the ABA, after long debate, ultimately
elected to retain the provision. The committee discussed the benefits of retaining the
language, including uniformity and consistency with other states; the inclusion in the
commentary in a Rule below of a test for what constitutes an appearance of impropriety,
which alleviates some concerns about the vagueness of the phrase; and the interaction of
this Canon with other Canons and Rules, which helps to define what is unacceptable.
The committee agreed that Canon One is difficult to apply, but essentially necessary;
therefore, the Committee voted unanimously to retain it as written.
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Rule 1.1: Compliance with the Law
A judge shall comply with the law,* including the Code of Judicial Conduct.
Comment

[1] Conduct by a judge that violates a criminal law may, unless the violation is
minor, constitute a violation of the requirement that a judge must comply with the law.
2] Every judge subject to the Code of Judicial Conduct, upon being convicted of

a crime, except misdemeanor traffic offenses or traffic ordinance violations not including
the use of alcohol or drugs, shall notify the appropriate authority* in writing of such
conviction within ten days after the date of the conviction. In addition, the clerk of any
court in this state in which the conviction was entered shall transmit to the appropriate
authority within ten days after the date of the conviction a certificate thereof. This
obligation to self-report convictions is a parallel but independent obligation of judges
admitted to the Colorado bar to report the same conduct to the Office of Attorney
Regulation pursuant to C.R.C.P. 251.20.

ANNOTATION

Violations by a judge of federal or state criminal law may constitute a violation of the
requirement that a judge must comply with the law, unless the violation is trivial. Matter of
Vandelinde, 366 S.E.2d 631, 633 (W. Va. 1988) (involving a magistrate judge’'s misconduct in the

form of ex lection contributions).

Violation of law, however trivial, harmless or isolated, is hot necessarily a violation of the judicial
nons. However n hat is grave, intentional and thr nin h riminal mischief in

third degree, falls on censurable side of line. In re Conduct of Roth, 645 P.2d 1064 (Or. 1982)
(disciplining a judge for third degree criminal mischief).

me violations of law h minor traffic infractions) m f h a natur n m
within the intended meaning of [this Rule]l. In re Sawyer, 594 P.2d 805, 811 (Or. 1979

(concluding that a judge who is regularly-employed as a part-time teacher for pay by a state-

fun Il viol nstitutional prohibition in fficials of on rtmen

exercising functions of another).

Committee members had expressed concern that the requirement that *““a judge shall
comply with the law” is vague and confusing, and could potentially subject judge’s to
discipline either for erroneously applying the law in a case before the judge where the
judge is later reversed or for misconduct that is minor. The committee voted to adopt a
new comment (1) designed to clarify that judges should be subject to discipline under this
rule for more serious failures to adhere to the law in their personal conduct, such as
when they engage in conduct that would be criminal. The committee also voted to adopt
another new comment (2) creating an obligation for Colorado judges to self-report
certain criminal convictions to the Commission on Judicial Discipline. The language in
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this proposed comment is drawn from and parallels the Rule of Professional Conduct
that requires attorneys to report to the Office of Attorney Regulation certain criminal
convictions.
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Rule 1.2: Promoting Confidence in the Judiciary

A judge shall act at all times in a manner that promotes public confidence in the
independence,* integrity,* and impartiality* of the judiciary, and shall avoid
impropriety and the appearance of impropriety.

Comment

[1] Public confidence in the judiciary is eroded by improper conduct and conduct
that creates the appearance of impropriety. This principle applies to both the professional
and personal conduct of a judge.

[2] A judge should expect to be the subject of public scrutiny that might be
viewed as burdensome if applied to other citizens, and must accept the restrictions
imposed by the Code.

[3] Conduct that compromises or appears to compromise the independence,
integrity, and impartiality of a judge undermines public confidence in the judiciary.
Because it is not practicable to list all such conduct, the Rule is necessarily cast in general
terms.

[4] Judges should participate in activities that promote ethical conduct among
judges and lawyers, support professionalism within the judiciary and the legal profession,
and promote access to justice for all.

[5] Impropriety occurs when the conduct compromises the ability of the judge to
carry out judicial responsibilities with integrity, impartiality and competence. Actual
improprieties include violations of law, court rules or provisions of this Code. The test for
appearance of impropriety is whether the conduct would create in reasonable minds a
perception that the judge violated this Code or engaged in other conduct that reflects
adversely on the judge’s honesty, impartiality, temperament, or fitness to serve as a
judge.

[6] A judge should initiate and participate in community outreach activities for the
purpose of promoting public understanding of and confidence in the administration of
justice. In conducting such activities, the judge must act in a manner consistent with this
Code.

ANNOTATION

see 64 Den. U. L. Rev. 549 (1988).

ne meaning of impartiality in the judicial context is lack of bias for or against an r

proceeding. Impartiality may also involve open-mindedness, not in the sense that judges should

have no preconceptions on legal issues, but rather that judges should be willing to consider views
h h recon ions and remain n r ion when th i rise in

pending case. Republican Party of Minn. v. White, 536 U.S. 765, 775, 779 (2002).

The role of the judiciary, if its integrity is to be maintained, is one of impartiality. People v.
Martinez, 1 lo. 187, 523 P.2d 120, aff'd, 1 lo. 22 26 P.2d 1325 (1974).
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Courts must meticulously avoid any appearance of partiality, not merely to secure the confidence
of the litigants immediately involved, but to retain public respect and secure willing and ready

ien heir ments. W Bros. Homes v. Ci f For llin 70 P.2 lo. A
1983).
Th impartial cann fulfilled wher hi ive role in the presentation of th

prosecution’s case, a trial judge calls witnhesses, presents evidence, and cross-examines defense
witnesses, because these are the acts of an advocate and not a judge. People v. Martinez, 185
Colo. 187, 523 P.2d 120, aff'd, 186 Colo. 225, 526 P.2d 1325 (1974).

Such conduct constitutes reversible error. The assumption by the court of the role of advocate
for the prosecution is inconsistent with the proper function of the judiciary and constitutes

reversible error. P le v. Martinez, 1 lo. 187, 523 P.2d 12 ff'd, 1 lo. 22 26 P.2
1325 (1974).
rts m meticulously avoid an ran f partiality, not merel re th nfiden

of the litigants immediately involved, but to retain public respect and secure willing and ready
obedience to their judgments. Wood Bros. Homes v. City of Fort Collins, 670 P.2d 9 (Colo. App.
1983).

Judge’s advice to prosecution not error unless defendant denied fair trial. While it may be ill-
advised for a trial judge to point out a possible deficiency in the prosecution’s case, such conduct
is not reversible error where i n rt from the r ir ndard of impartiali

deny the defendant a fair trial. People v. Adler, 629 P.2d 569 (Colo. 1981).

Judge is ill-advised to be expert witness and judge on same issue in two proceedings. The

ions of a retired j in ming an expert witn in ncerning th me i —

size of attorney fees in an estate proceeding — as in another dispute raises the specter of an
appearance of impropriety. The judge is ill-advised to place himself in this position and then

resi he trial of the | r ._However, when the j n Il ify in th
former case, and the record contains no indication that the judge acted with prejudice, the judge

does not have such an interest as to require disqualification. Colo. State Bd. Of Agriculture v.
First Nat'l Bank, 671 P.2d 1331 lo. App. 1

Actual bias arises where a prejudice in all probability prevents a judge from dealing fairly with a
party. People v. Julien, 47 P.3d 1194 (Colo. 2002).

Disqualification requires more than mere relationship. Determining factors are closeness of the
relationship and its bearing on the underlying case. Schupper v. People, 157 P.3d 516 (Colo.

2007).

Existence of a marriage relationship between a judge and a deputy district attorney in the same

county is sufficient to establish grounds for disqualification even though no other facts call into
ion the j 's impartiality. Smith v. Beckman P.2d 1214 lo. App. 1984).

While a dissent may be written in a succeeding case or two, the code of judicial conduct should
ry the i faj issenting on th me i infinitum. P le v. 1 lo.

212, 540 p.2d 323 (1975).

Public reprimand ordered based upon appearance of impropriety arising from judge’s conduct
hiring the judicial district’s coroner. Appointee did not apply during application period, selection
was made on basis of criteria not stated in official announcement, including known friendship
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with the Chief Justice, and on terms significantly different from those advertised to general
public. In re Johnstone, 2 P.3d 1226 (Alaska 2000).

Ethics Opinions

A judge whose spouse is running for city council, which exercises supervisory responsibility over
the chief of police and city manager, would not be required to disqualify himself in all cases
charged by the police department. The existence of this relationship would not, in the usual
case, cause the judge’s impatrtiality to be questioned. Colo. J.E.A.B. Op. 07-09

A part-time county judge who maintains a part-time civil practice may not exercise discretionary
hori i istrict j in criminal m rs and al ntin rin th
district court as a lawyer on civil matters. To allow a judge to preside over cases while practicing

in the same court would erode confidence in the impartiality of the judiciary. Colo. J.E.A.B. Op.
07-06

A judge may not advertise her ability to perform wedding ceremonies by sending fliers to
wedding planners and may not otherwise solicit business as a wedding officiant. Colo. J.E.A.B.
Op. 07-05

A jud e is not re wred to automatically disquali hlmself when the parent of his estranged

A judge need not automatically disqualify herself where an attorney who represented the judge’s

adult child, the costs of which were paid by the judge but reimbursed by the adult child, appears
fore the j ) lo. J.E.AB. . 07-01.

An actlve |udge Qlannmg to retire in the near future should refrain from setting or hearing private
Il i

A judge may serve on the board of an organization devoted to seeking funds to assist defendants
in inin rt-order n reatment, and the j may mak
recommendations to a private foundation that it should fund programs to the same end, but it
would be inappropriate for the judge to assist in determining which particular defendants receive
the scholarship funds. Colo. J.E.A.B. Op. 06-06

A judge should disqualify himself sua sponte if an attorney or firm currently representing the

judge, or the judge’s adversary in a current matter, appears before the judge. A judge should
Iso di lify himself nte for a r nabl ri ically for on r, after th
representation has ended, when the judge’s attorney, other members of that firm, the judge’s
adversary's atterneys-attorneys, or members of that attorney’s firm appear before the judge in
order to avoid an appearance of impropriety. After the expiration of a reasonable period of time,
lification is not requir m ropri nder the circumstances. Disclosur

should continue until the passage of time or circumstances make the prior representation
irrelevant. Colo. J.E.A.B. No. 06-05.

To avoid an appearance of impropriety, when a judge’s spouse contributes to a political
candidate, the contribution should be made in the spouse’s name alone and from the spouse’s

separate bank account, with no reference to the judge or the judge’s position. Colo. J.E.A.B. Op.
06-04.
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A judge may recommend a lawyer only in circumstances where the judge has a sufficiently close
relationship with the requesting party that he would automatically recuse himself from the case
he closen f the relationship regardl f whether the j h n ask mak

the recommendation. Colo. J.E.A.B. Op. 06-01.

rvi n the j 's homeowners’ iation rd of dir rs woul in ropri wher

the association is large and substantial. Maintains sizable cash reserves and operates under a

large budget, and engages in outside transactions likely to result in litigation. Colo. J.E.A.B. Op.
05-3.

A judge should disqualify himself from cases in which a partner or associate in his brother-in-
law's firm acts as counsel. Colo. J.E.A.B. Op. 05-02.

A judge need not recuse in every case involving a law enforcement agency for which the judge’s
spouse occasionally performs arson investigations. Colo. J.E.A.B. Op. 05-01.

A mentee judge may discuss pending or impending matters with his or her mentor judge but the
mentee judge alone is responsible for making decisions in the matter. Colo. J.E.A.B. Op. 04-02.

Aj who, immediately followin hearing, had lunch with one of th rn in th
proceeding, violated Canon 2A by creating an appearance of impropriety. The closeness in time
between the hearing and the social lunch could suggest to a reasonable observer that the
attorney had influence over the judge based upon their sacial relationship. Alaska Formal Op. 021

A judge engages in improper political activity by moderating a partisan political debate. Despite
all candidates being represented and no sponsorship by any political party, political debates by
their nature engage the moderator in political discourse inappropriate to judicial office. Such a

debate improperly lends the prestige of judicial office to the event in a state with a non-elected
judiciary. Alaska Formal .02

While a judge may “speak, write, lecture, and teach on both legal and non-legal subjects” and
may accept compensation so long as the compensation does not exceed a reasonable amount
nor exceed that which would be received by a person who is not a judge, it is not permissible for
a judge to write a regular column in a for-profit publication in which the placement of the article,
not within the judge’s control, could be construed as endorsing other articles or advertisements
that might demean the office. Md. Ethics Op. 2001-01

A judge should not participate on the advisory board of an arbitration association where it is
likely that the judge’s opinions on matters before the board could be construed as the giving of
legal advice. Md. Ethics Op. 1995-06

A judge's introduction of keynote speaker at event that is primarily commemorative but which
also is used to raise funds would create appearance of impropriety. Neb. Ad. Op. 07-01

No appearance of impropriety for judge who serves on board of directors of charitable
organization to allow his name to appear on the organization's stationery provided judge's
position is not identified and his name not selectively emphasized. U.S. Conf. Ad. Op. No. 35

No appearance of impropriety for judge to participate in a seminar in another country designed

to improve relations with that country where judge's expenses are paid by organization unlikely
m for h rts. h Ad. . 88-1

No appearance of impropriety for judge to teach a course involving only one component of the
bar. Utah Ad. Op. 99-6.
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The committee adopted Rule 1.2 almost verbatim. It added one sentence, drawn from the
Reporter’s Notes to the ABA Model Code, specifying when impropriety occurs. It also
added a significant number of annotations designed to provide more concrete examples
of when certain conduct has been found to create an actual or apparent impropriety.

26



Rule 1.3: Avoiding Abuse of the Prestige of Judicial Office

A judge shall not abuse the prestige of judicial office to advance the personal or
economic interests* of the judge or others, or allow others to do so.

Comment

[1] It is improper for a judge to use or attempt to use his or her position to gain
personal advantage or deferential treatment of any kind. For example, it would be
improper for a judge to allude to his or her judicial status to gain favorable treatment in
encounters with traffic officials. Similarly, a judge must not use judicial letterhead to gain
an advantage in conducting his or her personal business.

[2] A judge may provide a reference or recommendation for an individual based
upon the judge’s personal knowledge. The judge may use official letterhead if the judge
indicates that the reference is personal and if there is no likelihood that the use of the
letterhead would reasonably be perceived as an attempt to exert pressure by reason of the
judicial office.

[3] Judges may participate in the process of judicial selection by cooperating with
appointing authorities and screening committees, and by responding—to—inguiries—from
providing information to such entities concerning the professional qualifications of a
person being considered for judicial office.

[4] Special considerations arise when judges write or contribute to publications of
for-profit entities, whether related or unrelated to the law. A judge should not permit
anyone associated with the publication of such materials to exploit the judge’s office in a
manner that violates this Rule or other applicable law. In contracts for publication of a
judge’s writing, the judge should retain sufficient control over the advertising to avoid
such exploitation.

ANNOTATION

Ethics Opinions

Judicial officer may not advertise his or her availability to perform wedding ceremonies by

sending fliers to wedding planners and may not otherwise solicit business as a wedding officiant.
Colo. J.E.A.B. Op. 07-05.

Judge may not testify as a character witness on a voluntary basis, but he or she is obligated to
comply with a subpoena if one is issued. Judge should consider attempting to discourage, to the
xtent r nabl r r lawyer from naing the |j har r witn nl

the interests of justice require the judge’s testimony. Colo. J.E.A.B. Op. No. 06-03.

Judge’s spouse is not subject to the Code of Judicial Conduct and thus may freely pursue elected
office. However, the judge should refrain from attending all political events in support of the
spouse’s candidacy and must avoid activities that could be perceived as constituting an
endorsement of the candidate or using the prestige of the judicial office to benefit the spouse.
Colo. J.E.A.B. Op. 05-05.

27




A judge should take appropriate steps to ensure that neither the content of the foreword to a
kaj W k write nor th vertising exploit the judicial offi r advan h
private interests of others. Utah Ad. Op. 90-8

Advisin i retain control over th vertising of hi lications, includin \Yi righ
to ensure that the judicial position is not exploited nor the private interests of others advanced by
use of the prestige of the judge's office. U.S. Conf. Ad. Op. No. 55

A judge should not receive compensation for publication on how to practice before judge's court;
for-profit publication on scholarly and legal topics permissible. U.S. Conf. Ad. Op. No. 87

The new Model Code directs judges to avoid ““abusing’ the prestige of the judicial office
(changed from both “lending’ the prestige of the judge’s office in the old Model Code
and current Colorado Code). Comment 3 addresses a judge’s role in the judicial
selection process. The committee was concerned that the Model Code language
potentially limited judges only to responding to requests for information about judicial
nominees, rather than permitting them to initiate such communications, which could be
problematic in Colorado, where the Governor’s office often issues an open call for
information regarding judicial nominees. The committee approved changing the phrase
to read ““providing information to” rather than *“responding to inquiries from.”
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Canon 2

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE IMPARTIALLY,
COMPETENTLY, AND DILIGENTLY.

Rule 2.1: Giving Precedence to the Duties of Judicial Office

The duties of judicial office, as prescribed by law,* shall take precedence over all of
a judge’s personal and extrajudicial activities.

Comment

[1] To ensure that judges are available to fulfill their judicial duties, judges must
conduct their personal and extrajudicial activities to minimize the risk of conflicts that
would result in frequent disqualification. See Canon 3.

[2] Although it is not a duty of judicial office unless prescribed by law, judges are
encouraged to participate in activities that promote public understanding of and
confidence in the justice system.

ANNOTATION

Whether a judge may sit on the board of directors of his or her homeowner’s association is to be

rmin n -by- is. Where th iation is lar n ntial, maintain

significant cash reserves, operates under a sizeable budget and engages in substantial business-
type contacts with the outside enterprises of the kind that might involve the association in
litigation, it would be inappropriate for a judge to serve on the association’s board. Colo. J.E.A.B.
Op. 05-03.

The Committee did not recommend any changes to Rule 2.1, which is substantively
similar to current Canon 3A.
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Rule 2.2: Impartiality and Fairness

A judge shall uphold and apply the law,* and shall perform all duties of judicial
office fairly and impartially.*

Comment

[1] To ensure impartiality and fairness to all parties, a judge must be objective and
open-minded.

[2] Although each judge comes to the bench with a unique background and
personal philosophy, a judge must interpret and apply the law without regard to whether
the judge approves or disapproves of the law in question.

[3] When applying and interpreting the law, a judge sometimes may make good-
faith errors of fact or law. Errors of this kind do not violate this Rule.

[4] It is not a violation of this Rule for a judge to make reasonable
accommodations to ensure pro se litigants the opportunity to have their matters fairly
heard.

The committee did not make any changes to Rule 2.2.
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Rule 2.3: Bias, Prejudice, and Harassment

(A) A judge shall perform the duties of judicial office, including
administrative duties, without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, or engage in harassment, including but not
limited to bias, prejudice, or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, and shall not permit court staff, court
officials, or others subject to the judge’s direction and control to do so.

(C) A judge shall require lawyers in proceedings before the court to refrain
from manifesting bias or prejudice, or engaging in harassment, based upon
attributes including but not limited to race, sex, gender, religion, national origin,
ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or
political affiliation, against parties, witnesses, lawyers, or others.

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or
lawyers from making legitimate reference to the listed factors, or similar factors,
when they are relevant to an issue in a proceeding.

Comment

[1] A judge who manifests bias or prejudice in a proceeding impairs the fairness
of the proceeding and brings the judiciary into disrepute.

[2] Examples of manifestations of bias or prejudice include but are not limited to
epithets; slurs; demeaning nicknames; negative stereotyping; attempted humor based
upon stereotypes; threatening, intimidating, or hostile acts; suggestions of connections
between race, ethnicity, or nationality and crime; and irrelevant references to personal
characteristics. Even facial expressions and body language can convey to parties and
lawyers in the proceeding, jurors, the media, and others an appearance of bias or
prejudice. A judge must avoid conduct that may reasonably be perceived as prejudiced or
biased.

[3] Harassment, as referred to in paragraphs (B) and (C), is verbal or physical
conduct that denigrates or shows hostility or aversion toward a person on bases such as
race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation,
marital status, socioeconomic status, or political affiliation.

[4] Sexual harassment includes but is not limited to sexual advances, requests for
sexual favors, and other verbal or physical conduct of a sexual nature that is unwelcome.

The committee did not make any changes to Rule 2.3. This Rule expands upon the
prohibition in current Canon 3A(9)&(10) from engaging in harassment and manifesting
bias.
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Rule 2.4: External Influences on Judicial Conduct

(A) A judge shall not be swayed by public clamor or fear of criticism.

(B) A judge shall not permit family, social, political, financial, or other
interests or relationships to influence the judge’s judicial conduct or judgment.

(C) A judge shall not convey or permit others to convey the impression that
any person or organization is in a position to influence the judge.

Comment

[1] An independent judiciary requires that judges decide cases according to the
law and facts, without regard to whether particular laws or litigants are popular or
unpopular with the public, the media, government officials, or the judge’s friends or
family. Confidence in the judiciary is eroded if judicial decision making is perceived to
be subject to inappropriate outside influences.

ANNOTATION

The j m her discretion, m with ial inter r he j is n
required to do so. In assessing whether to grant a request for a meeting, the judge should
re uwe the special mterest rou to submit a wrltten re uest specifying the purpose of the

send a ertten resgonse laying out ground rules for the meeting. At the meetmg itself, the judge
should ensure that the group is not given any impression that it is in a special position to
influence the |udge! and the |udge should not engage in any ex parte communications with the

While a mentee judge may consult with his or her mentor judge or any other judge on “pending
r impending m rs,” the extent of th nsultations shoul limi iding the men

judge in reaching a final decision on that matter. The consultation should not in any way actually
influence, or appear to influence, the decision the mentee judge is responsible for making in a

pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-j . lo. J.E.A.B. . 04-02.

The committee made no substantive changes to Rule 2.4, which contains language nearly
identical to current Canons 2B and 3A(1).
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Rule 2.5: Competence, Diligence, and Cooperation

(A) A judge shall perform judicial and administrative duties, competently
and diligently.

(B) A judge shall cooperate with other judges and court officials in the
administration of court business.

Comment

[1] Competence in the performance of judicial duties requires the legal
knowledge, skill, thoroughness, and preparation reasonably necessary to perform a
judge’s responsibilities of judicial office.

[2] A judge should seek the necessary docket time, court staff, expertise, and
resources to discharge all adjudicative and administrative responsibilities.

[3] Prompt disposition of the court’s business requires a judge to devote adequate
time to judicial duties, to be punctual in attending court and expeditious in determining
matters under submission, and to take reasonable measures to ensure that court officials,
litigants, and their lawyers cooperate with the judge to that end.

[4] In disposing of matters promptly and efficiently, a judge must demonstrate
due regard for the rights of parties to be heard and to have issues resolved without
unnecessary cost or delay. A judge should monitor and supervise cases in ways that
reduce or eliminate dilatory practices, avoidable delays, and unnecessary costs.

The committee made no changes to Rule 2.5. Although the rule contains new language,
the concept of competence is embodied in current Canon 3B(1).
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Rule 2.6: Ensuring the Right to Be Heard

(A) A judge shall accord to every person who has a legal interest in a
proceeding, or that person’s lawyer, the right to be heard according to law.*

(B) A judge may encourage parties to a proceeding and their lawyers to settle
matters in dispute but shall not act in a manner that coerces any party into
settlement.

Comment

[1] The right to be heard is an essential component of a fair and impartial system
of justice. Substantive rights of litigants can be protected only if procedures protecting
the right to be heard are observed.

[2] Notwithstanding Colorado caselaw to the contrary, the steps that are
permissible in ensuring a self-represented litigant’s right to be heard according to law
include but are not limited to liberally construing pleadings; providing brief information
about the proceeding and evidentiary and foundational requirements; modifying the
traditional order of taking evidence; using plain English rather than legal jargon;
explaining the basis for a ruling; and making referrals to any resources available to assist
the litigant in preparation of the case.

[23] The judge plays an important role in overseeing the settlement of disputes,
but should be careful that efforts to further settlement do not undermine any party’s right
to be heard according to law. The judge should keep in mind the effect that the judge’s
participation in settlement discussions may have, not only on the judge’s own views of
the case, but also on the perceptions of the lawyers and the parties if the case remains
with the judge after settlement efforts are unsuccessful. Among the factors that a judge
should consider when deciding upon an appropriate settlement practice for a case are (1)
whether the parties have requested or voluntarily consented to a certain level of
participation by the judge in settlement discussions, (2) whether the parties and their
counsel are relatively sophisticated in legal matters, (3) whether the case will be tried by
the judge or a jury, (4) whether the parties participate with their counsel in settlement
discussions, (5) whether any parties are unrepresented by counsel, and (6) whether the
matter is civil or criminal.

[34] Judges must be mindful of the effect settlement discussions can have, not |
only on their objectivity and impartiality, but also on the appearance of their objectivity
and impartiality. Despite a judge’s best efforts, there may be instances when information
obtained during settlement discussions could influence a judge’s decision making during
trial, and, in such instances, the judge should consider whether disqualification may be
appropriate. See Rule 2.11(A)(1). |

At the urging of Judge Dan Taubman and the Colorado Access to Justice Commission,
the committee considered a series of amendments to the Code proposed by Chief Justice
Karla Gray of the Montana Supreme Court regarding accommodations a judge may
make for pro se litigants. The staff studied these proposals, and the committee engaged
in lengthy debate about them.
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The committee considered, on the one hand, Colorado’s long history of holding that
courts should treat pro se litigants no differently than their represented counterparts, and
thus do not liberally construe pro se pleadings, forgive the mistakes of untrained
laypersons, and so forth. On the other hand, Colorado’s approach to dealing with pro se
litigants is somewhat out of step with the trend of the rest of the country toward giving
judges more discretion to consider a pro se litigant’s status and modify some courtroom
procedures accordingly. Moreover, the judge members on the committee voiced strong
support for giving judges greater flexibility in dealing with pro se litigants. The judge
members pointed out that the number of cases involving pro se litigants on both sides has
increased substantially over recent years; these cases are resource and time intensive,
and create significant challenges for the courts. The judge members agreed that greater
latitude in explaining court processes and making accommodations would lead to better
and more efficient resolutions in these cases.

Accordingly, the committee voted unanimously to adopt new comment 2, which was
drawn from Chief Justice Gray’s list of proposed amendments (the committee rejected
the remainder of her proposed amendments, which were scattered throughout the Code
in rules not necessarily pertaining to access to justice). The committee modified the
proposed amendment to specifically reflect the fact that the comment is contrary to
existing Colorado caselaw. Although the committee recognizes that such a
recommendation is unusual, it is not unprecedented; the court approved commentary to
the Model Rules of Professional Conduct that is contrary to Colorado caselaw. In light
of the compelling interests supporting the new comment, the committee respectfully
requests that the court adopt it.
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Rule 2.7: Responsibility to Decide

A judge shall hear and decide matters assigned to the judge, except when
disqualification is required by Rule 2.11 or other law.*

Comment

[1] Judges must be available to decide the matters that come before the court.
Although there are times when disqualification is necessary to protect the rights of
litigants and preserve public confidence in the independence, integrity, and impartiality
of the judiciary, judges must be available to decide matters that come before the courts.
Unwarranted disqualification may bring public disfavor to the court and to the judge
personally. The dignity of the court, the judge’s respect for fulfillment of judicial duties,
and a proper concern for the burdens that may be imposed upon the judge’s colleagues
require that a judge not use disqualification to avoid cases that present difficult,
controversial, or unpopular issues.

ANNOTATION

Unnecessary and unwarranted delay by district court judge in issuing a decision violates this
Rule. In Re Jones, 728 P.2d 311 (Colo. 1986).

The committee made no changes to Rule 2.7
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Rule 2.8: Decorum, Demeanor, and Communication with Jurors

(A) A judge shall require order and decorum in proceedings before the court.

(B) A judge shall be patient, dignified, and courteous to litigants, jurors,
witnesses, lawyers, court staff, court officials, and others with whom the judge deals
in an official capacity, and shall require similar conduct of lawyers, court staff,
court officials, and others subject to the judge’s direction and control.

(C) A judge shall not commend or criticize jurors for their verdict other than
in a court order or opinion in a proceeding.

Comment

[1] The duty to hear all proceedings with patience and courtesy is not inconsistent
with the duty imposed in Rule 2.5 to dispose promptly of the business of the court.
Judges can be efficient and businesslike while being patient and deliberate.

[2] Commending or criticizing jurors for their verdict may imply a judicial
expectation in future cases and may impair a juror’s ability to be fair and impartial in a
subsequent case.

[3] A judge who is not otherwise prohibited by law from doing so may meet with
jurors who choose to remain after trial but should be careful not to discuss the merits of
the case.

ANNOTATION

Judge who met with jurors after the trial to thank them for their service erred in using jurors’
post-verdict statements to impeach the verdict. In re Hall v. Levine, 104 P. 3d 222 (Colo. 2005).

The committee made no changes to Rule 2.8.
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Rule 2.9: Ex Parte Communications

(A) A judge shall not initiate, permit, or consider ex parte communications,
or consider other communications made to the judge outside the presence of the
parties or their lawyers, concerning a pending* or impending matter,* except as
follows:

(1) When circumstances require it, ex parte communication for
scheduling, administrative, or emergency purposes, which does not address
substantive matters, is permitted, provided:

(a) the judge reasonably believes that no party will gain a
procedural, substantive, or tactical advantage as a result of the ex
parte communication; and

(b) the judge makes provision promptly to notify all other
parties of the substance of the ex parte communication, and gives the
parties an opportunity to respond.

(2) A judge may obtain the written advice of a disinterested expert on
the law applicable to a proceeding before the judge, if the judge gives
advance notice to the parties of the person to be consulted and the subject
matter of the advice to be solicited, and affords the parties a reasonable
opportunity to object and respond to the notice and to the advice received.

(3) A judge may consult with court staff and court officials whose
functions are to aid the judge in carrying out the judge’s adjudicative
responsibilities, or with other judges, provided the judge makes reasonable
efforts to avoid receiving factual information that is not part of the record,
and does not abrogate the responsibility personally to decide the matter.

(4) A judge may, with the consent of the parties, confer separately
with the parties and their lawyers in an effort to settle matters pending
before the judge.

(5) A judge may initiate, permit, or consider any ex parte
communication when expressly authorized by law*_or by consent of the
parties to do so.

(B) If a judge inadvertently receives an unauthorized ex parte
communication bearing upon the substance of a matter, the judge shall make
provision promptly to notify the parties of the substance of the communication and
provide the parties with an opportunity to respond.

(C) A judge shall not investigate facts in a matter independently, and shall
consider only the evidence presented and any facts that may properly be judicially
noticed.

(D) A judge shall make reasonable efforts, including providing appropriate
supervision, to ensure that this Rule is not violated by court staff, court officials, and
others subject to the judge’s direction and control.

Comment

[1] To the extent reasonably possible, all parties or their lawyers shall be included
in communications with a judge.
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[2] Whenever the presence of a party or notice to a party is required by this Rule,
it is the party’s lawyer, or if the party is unrepresented, the party, who is to be present or
to whom notice is to be given.

[3] The proscription against communications concerning a proceeding includes
communications with lawyers, law teachers, and other persons who are not participants in
the proceeding, except to the limited extent permitted by this Rule.

[4] A judge may initiate, permit, or consider ex parte communications expressly
authorized by law_or by consent of the parties, sueh—as including when serving on
therapeutic or problem-solving courts;- such as many mental health courts, e+ drug courts,
and truancy courts. In this capacity, judges may assume a more interactive role with the
parties, treatment providers, probation officers, social workers, and others.

[5] A judge may consult with other judges on pending matters, but must avoid ex
parte discussions of a case with judges who have previously been disqualified from
hearing the matter, and with judges who have appellate jurisdiction over the matter.

[67] A judge may consult ethics advisory committees, outside counsel, or legal
experts concerning the judge’s compliance with this Code. Such consultations are not
subject to the restrictions of paragraph (A)(2).

[7] As it applies to subsection (C), the definition of judicially noticed facts is set
forth in Rule 201 of the Colorado Rules of Evidence.

ANNOTATION

The initiation of an ex parte communication by a judge with a party in a dependency hearing
regarding the adequacy of her attorney’s representation was improper, but judge would not be

i lified where di lification motion and affidavits fail Il f from which it migh
be inferred that the ex parte communication demonstrated a bias against the party or her
attorney. S.S. v. Wakefield, 764 P.2d 70 (Colo. 1988).

Trial court’s ex parte communication with defendant’s counsel directing counsel to prepare the
form of order was not improper and did not require the attorney fee order to be vacated, where
the communication was made after court had reached its decision based on full briefing of the
i n lephone hearing, where plaintiff’ nsel w iven an rtuni i n
did in fact object, and where there was no evidence of bias on the part of the judge or prejudice

to plaintiff as a result of the court’s action. Aztec Minerals Corp. v. State, 987 P.2d 895 (Colo.
App. 1999). Applied in People v. Wieghard, 727 P.2d 38 olo. App. 1986).

Law reviews. For article, “Ex Parte Communications with a Tribunal: From Both Sides,” see 29
lo. Law. April 2 .

Ethics Opinions

A judge may, at her discretion, meet with a special interest group, but the judge is not required

to do so. In assessing whether to grant a request for a meeting, the judge should require the
special interest group to submit a written request specifying the purpose of the meeting. If the

r is not impr r and the j wish rant the r he should send a written

response laying out ground rules for the meeting. At the meeting itself, the judge should ensure
that the group is not given any impression that it is in a special position to influence the judge,
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and the judge should not engage in any ex parte communications with the group regarding any
pending or impending matters. Colo. J.E.A.B. Op. 08-01.

While a mentee judge may consult with his or her mentor judge or any other judge on “pending
or impending matters,” the extent of those consultations should be limited to aiding the mentee
judge in reaching a final decision on that matter. The consultation should not in any way actually
influence, or appear to influence, the decision the mentee judge is responsible for making in a
pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-judge. Colo. J.E.A.B. Op. 04-02.

The committee recommends several changes to the body of Rule 2.9 and the commentary.

In subsection A(5), the committee added the phrase ““or by consent of the parties” to the
list of circumstances under which a judge may engage in ex parte communications. This
addition is designed to reflect the practice of specialty or problem-solving courts, in
which parties generally sign a contract or otherwise agree to allow a judge to interact
more informally with treatment providers and others. The changes to comment 4 are
informed by similar considerations. The modified comment reiterates that ex parte
communications may be made when authorized by law or the parties’ consent, and
provides an illustrative but not conclusive list of the kinds of court settings in which
consent might be obtained and the relaxed rule might apply. The committee heard from a
number of judge members and special guests regarding how critical it is for judges to be
able to communicate informally and immediately in the truancy context. Hence, the
committee strongly felt that it was important to specifically include truancy courts in the
comment.

The committee had extensive debate around ABA Model comment 6, and unanimously
voted to delete it due to concern that it would prohibit judges from using the judicial
branch’s internal electronic case management program to obtain relevant information
for the matters before them. Nevertheless, the committee recognizes that significant
issues remain to be decided around the question of whether and to what extent judges can
make independent factual investigations, especially in the appellate context. Nationally,
a debate around this issue is just commencing, spurred in part by a law review article
critiquing the ABA comment. See Elizabeth G. Thornburg, The Curious Appellate Judge:
Ethical Limits on Independent Research, 28 Rev. Litig. (2009). Recognizing that the
breadth and complexity of the issue necessitate further study and debate, the committee
chair wishes to undertake an in-depth analysis of this issue over the coming year.

Comment 7 was added to give content to subsection (C)’s directive that a judge shall

consider only the evidence presented and facts that may properly be judicially noticed by
including a specific reference to the Rule of Evidence governing this issue.
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Rule 2.10: Judicial Statements on Pending and Impending Cases

(A) A judge shall not make any public statement that might reasonably be
expected to affect the outcome or impair the fairness of a matter pending* or
impending* in any court, or make any nonpublic statement that might substantially
interfere with a fair trial or hearing.

(B) A judge shall not, in connection with cases, controversies, or issues that
are likely to come before the court, make pledges, promises, or commitments that
are inconsistent with the impartial* performance of the adjudicative duties of
judicial office.

(C) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to refrain from making statements that the judge
would be prohibited from making by paragraphs (A) and (B).

(D) Notwithstanding the restrictions in paragraph (A), a judge may make
public statements in the course of official duties, may explain court procedures, and
may comment on any proceeding in which the judge is a litigant in a personal

capacity, subject to Canon 1.

Comment

[1] This Rule’s restrictions on judicial speech are essential to the maintenance of
the independence, integrity, and impartiality of the judiciary.

[2] This Rule does not prohibit a judge from commenting on proceedings in
which the judge is a litigant in a personal capacity. In cases in which the judge is a
litigant in an official capacity, such as a writ of mandamus, the judge must not comment
publicly.

ANNOTATION

Ethics Opinions

Whil men i m nsult with his or her mentor r an her j n “pendin

or_ impending matters,” the extent of those consultations should be limited to aiding the mentee

judge in reaching a final decision on that matter. The consultation should not in any way actually
influen r r influen h ision the men i is r nsible for making in

pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-judge. Colo. J.E.AB. Ad. Op. 2008-01.

The committee modified subsection (D) by including a reminder to judges that, even when
making public comment on a matter in which the judge is a litigant in a personal
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capacity, the judge remains bound by Canon 1, and any comments the judge makes
should be consistent with the judge’s obligation to uphold the integrity of the judiciary.
The inclusion of this reminder was animated by a concern on the part of some committee
members that a judge might publicly criticize or denigrate the rulings of the judge
presiding over the case and should be reminded that, although the judge retains his or
her First Amendment rights to speak out regarding the judge’s case, the judge should be
mindful of Canon 1’s strictures.

Subsection (E) was eliminated because it runs counter to current Canon 3A(6), and the
committee agreed that judges in Colorado should continue to be prohibited from
allowing a third party to do indirectly what a judge may not do directly. Moreover, the
committee concluded that the provision is not appropriate in a merit selection system.
Comment 3 was deleted for the same reason.
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Rule 2.11: Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality* might reasonably be questioned, including but not limited to
the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a
party’s lawyer, or personal knowledge* of facts that are in dispute in the
proceeding.

(2) The judge knows* that the judge, the judge’s spouse or domestic
partner,* or a person within the third degree of relationship* to either of
them, or the spouse or domestic partner of such a person is:

(a) a party to the proceeding, or an officer, director, general
partner, managing member, or trustee of a party;

(b) acting as a lawyer in the proceeding;

(c) a person who has more than a de minimis* interest that
could be substantially affected by the proceeding; or

(d) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary,* or
the judge’s spouse, domestic partner, parent, or child, or any other member
of the judge’s family residing in the judge’s household,* has an economic
interest* in the subject matter in controversy or in a party to the proceeding.

v v‘v vV v‘v \/ v‘v v r‘v

(54) The judge, while a judge or a judicial candidate,* has made a
public statement, other than in a court proceeding, judicial decision, or
opinion, that commits or appears to commit the judge to reach a particular
result or rule in a particular way in the proceeding or controversy.

(65) The judge:

(a) served as a lawyer in the matter in controversy, or was
associated with a lawyer who participated substantially as a lawyer in
the matter during such association;

(b) served in governmental employment, and in such capacity
participated personally and substantially as a lawyer or public official
concerning the proceeding, or has publicly expressed in such capacity
an opinion concerning the merits of the particular matter in
controversy;

(c) was a material witness concerning the matter; or

(d) previously presided as a judge over the matter in another
court.

43




(B) A judge shall keep informed about the judge’s personal and fiduciary
economic interests, and make a reasonable effort to keep informed about the
personal economic interests of the judge’s spouse or domestic partner and minor
children residing in the judge’s household.

(C) A judge subject to disqualification under this Rule, other than for bias or
prejudice under paragraph (A)(1), may disclose on the record the basis of the
judge’s disqualification and may ask the parties and their lawyers to consider,
outside the presence of the judge and court personnel, whether to waive
disqualification. If, following the disclosure, the parties and lawyers agree, without
participation by the judge or court personnel, that the judge should not be
disqualified, the judge may participate in the proceeding. The agreement shall be
incorporated into the record of the proceeding.

(D) A justice of the Supreme Court who is or may be disqualified under this

Rule may:
1) instead of withdrawing from the proceeding, disclose in writin

th is of the justice’s di lification, an k the parties t nsider
whether they wish to waive the disqualification. The justice shall not
articipate in th rties’ di ions and shall r ire the parties to hol

their _discussions outside the presence of the justice. The justice shall not
mment in any manner on the merits or advisability of waiver, other than t

explain the right of disqualification or to further elucidate the ground or
roun f di lification if r t th rties.  The justi i
permitted to advise the parties that he or she is willing to participate in the

case with the agreement of all the parties.
2) ask the parties to affirmatively indicate their position on the

tice’s di lification, or qive th rti reasonable length of time t

waive disqualification by advising the parties either (a) that their failure to
act will be construed as a decision to waive the potential disqualification, or
(b) that their failure to act will be construed as a decision not to waive the
potential disqualification. An attorney, on behalf of his or her client, may
make the decision without consulting the client if the client is not present or
readily available, or if the attorney decides that consultation is unnecessary.
E) The rule of necessity is an exception to the principle that every litigant is
entitled to be heard by a judge who is not subject to any disqualifications which
might reasonably cause the judge’s impartiality to be questioned. The rule of
necessity has been invoked where disqualifications exist as to all or a majority of
members of the court that would normally hear a matter. Rather than deny a party
access to court, judicial disqualification yields to the demands of necessity.

Comment

[1] Under this Rule, a judge is disqualified whenever the judge’s impartiality
might reasonably be questioned, regardless of whether any of the specific provisions of

paragraphs (A)(1) through (65) apply. H—many—jurisdictions,—tThe term “recusal” is

sometimes used interchangeably with the term “disqualification.”
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[2] A judge’s obligation not to hear or decide matters in which disqualification is
required applies regardless of whether a motion to disqualify is filed.

[3] The rule of necessity may override the rule of disqualification. For example, a
judge might be required to participate in judicial review of a judicial salary statute, or
might be the only judge available in a matter requiring immediate judicial action, such as
a hearing on probable cause or a temporary restraining order. In matters that require
immediate action, the judge must disclose on the record the basis for possible
disqualification and make reasonable efforts to transfer the matter to another judge as
soon as practicable.

[4] The fact that a lawyer in a proceeding is affiliated with a law firm with which
a relative of the judge is affiliated does not itself disqualify the judge. If, however, the
judge’s impartiality might reasonably be questioned under paragraph (A), or the relative
is known by the judge to have an interest in the law firm that could be substantially
affected by the proceeding under paragraph (A)(2)(c), the judge’s disqualification is
required.

[5] A judge should disclose on the record information that the judge believes the
parties or their lawyers might reasonably consider relevant to a possible motion for
disqualification, even if the judge believes there is no basis for disqualification.

[6] “Economic interest,” as set forth in the Terminology section, means ownership
of more than a de minimis legal or equitable interest. Except for situations in which a
judge participates in the management of such a legal or equitable interest, or the interest
could be substantially affected by the outcome of a proceeding before a judge, it does not
include:

(1) an interest in the individual holdings within a mutual or common
investment fund;

(2) an interest in securities held by an educational, religious, charitable,
fraternal, or civic organization in which the judge or the judge’s spouse, domestic
partner, parent, or child serves as a director, officer, advisor, or other participant;

(3) a deposit in a financial institution or deposits or proprietary interests
the judge may maintain as a member of a mutual savings association or credit
union, or similar proprietary interests; or

(4) an interest in the issuer of government securities held by the judge.

ANNOTATION

Law reviews. For article, Disqualification of Judges, see 13 Colo. Law. 54 (1984).

Courts must meticulously avoid any appearance of partiality, not merely to secure the confidence
of the litigants immediately involved, but to retain public respect and secure willing and ready

obedience to their judgments. Wood Bros. Homes v. City of Fort Collins, 670 P.2d 9 (Colo. App.

1983).

Upon reasonable inference of a “bent of mind” that will prevent judge from dealing fairly with

party seeking recusal, it is incumbent on trial judge to recuse himself. Wright v. District Court,
731 P.2d 661 (Colo. 1987).
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At least an appearance of bias or prejudice existed due to a professional relationship between

the trial judge and expert witness for defendants and the trial court erred in denying a motion for
r |. Hammons v. Birket, 759 P.2d 7 lo. App. 1

Not all ex parte communications are per se grounds for disqualification under C.R.C.P. 97. the

ritical is whether the affidavits in rt of the motion i li long with an her
matters of record, establish facts from which it may reasonably be inferred that the judge is
prejudiced or biased, or appears to be prejudiced or biased, in favor of or against a party to the
litigation. Goebel v. Benton, 830 P.2d 995 (Colo. 1992).

Not every connection between a judge and a participant in a case will require the judge to
disqualify himself or herself. It is a judge’s duty to sit on a case unless a reasonable person

Id infer th woul r i in fendant. P le v. Crumb, --- P.3d ---
2008 WL 4330268 (Colo. App., Sept. 18, 2008).

Alth h j hearin | from trial rt's dismissal of antitr ion br h in

software manufacturer used the operating system at issue in the lawsuit, raising the potential for

a conflict of interest, the rule of necessity required those judges to proceed with the case.
Pomerantz v. Microsoft Corp., 50 P.3d 929 (Colo. App. 2002).

Successor judge erred in determining that the same circumstances that led the trial judge to
recuse himself or herself from defendant’s other cases also existed before the commencement of

trial in this case. People v. Schupper, 124 P.3d 856 (Colo. App. 2005).

Applied in People v. Mills, 163 P.3d 1129 (Colo. 2007); Spring Creek Ranchers Ass'n, Inc. v.
McNichols, 165 P.2d 244 lo. 2007); Sch r v. People, 157 P. 1 lo. 2007); People v.

Julien, 47 P.3d 1194 (Colo. 2002); People v. Harlan, 8 P.3d 448 (Colo. 2000); In re Estate of
Elliott, 993 P.2d 474 (Colo. 2000); Office of State Court Adm'r v. Background Information
Services, Inc., 994 P.2d 420 (Colo. 1999); Comiskey v. District Court In and For County of

Pueblo, 926 P.2d 539 (Colo. 1996); Wilkerson v. District Court In and For County of El Paso, 925
P.2d 1373 (Colo. 1996); People v. District Court, In and For Eagle County, State of Colo., 898

P.2d 1058 (Colo. 1995); Klinck v. District Court of Eighteenth Judicial District, 876 P.2d 1270
lo. 1994); M v. Corsentin 43 P.2d 1 lo. 1 ; | v. Benton pP.2

(Colo. 1992); Brewster v. District Court of the Sventh Judicial Dist., 811 P.2d 812 (Colo. 1991);

Zoline v. Telluride Lodge Ass'n, 732 P.2d 635 (Colo. 1987); People ex rel. A.E.L., 181 P.3d 186
lo. App. 2 . Kane v. n r fferson n 192 P. 44 lo. App. 2 ;

arsons ex rel. Parsons v. Allstate Ins. Co., 165 P.3d 809 (Colo. App. 2006); In re Marriage of
McSoud, 131 P.3d 685 (Colo. App. 2006); Keith v. Kinney, 140 P.3d 141 (Colo. App. 2005);
People v. Cambell, 94 P.3d 1186 (Colo. App. 2004); People ex rel S.G., 91 P.3d 443 (Colo. App.
2004); Tripp v. Borchard, 29 P.3d 345 (Colo. App. 2001); Prefer v. PharmNetRx, LLC, 18 P.3d
844 (Colo. App. 2000); People v. Anderson,991 P.2d 319 (Colo. App. 1999); People v. Lanari, 926

P.2d 116 (Colo. App. 1996); People v. Bowring, 902 P.2d (Colo. App. 1995); People v. McCarty,
1P.2d 181 lo. App. 1992); Giralt v. Vail Vill. Inn A ., /159 P.2 1 lo. App. 1 .

A judge who sits on the county bench in a small, rural district and whose spouse wishes to run
for election he ci ncil, which over he chief of police, is not requir i li
himself in cases charged by the police department. He should, however, consider whether the
facts and circumstances make disqualification appropriate in a particular case, and, if his spouse
is elected, he should disclose her role on the city council in cases charged by the police
department. Colo. J.E.A.B.Op.- 07-09.
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A judge is not required to disqualify himself when the judge's estranged godchild's father appears
fore him, solel f that relationshi i lification may neverthel

appropriate depending on the judge's subjective and objective analysis of the circumstances.

The judge should, however, disclose the godparent relationship to each party when his godchild's

father appears in his court. Colo. J.E.A.B. Op. 07-04.

A judge need not disqualify herself sua sponte when the attorney who represented the judge's
adult daughter appears before the judge. The judge should consult her own conscience to
determine whether disqualification is warranted if the judge maintains a disabling prejudice for or
against the attorney. If the judge concludes that disqualification is unnecessary, disclosure of
the daughter's representation may still be appropriate until the passage of time, the limited

n n f the prior m r and the nature of the j 's relationship with th rn

have made the prior representation irrelevant. Colo. J.E.A.B. Op. 07-01.

Aj hould di lify himself or herself nte if an rn r firm currentl

representing the judge, or representing the judge's adversary in a current matter, appears before
the judge. A judge should also continue to disqualify himself or herself sua sponte for a

r nabl ri f tim r the representation h n ically on r, when th
judge's attorney, other members of that firm, the judge's adversary's attorneys, or members of
that attorney's firm appear before the judge. After the expiration of a reasonable period of time,
continued disqualification is not required, but may be appropriate under the facts and
circumstances of the case in which the judge was represented. Colo. J.E.A.B. 06-05

A judge who presides over a county court in a small rural jurisdiction should disqualify himself
when any member of his brother-in-law's firm rin th rt on which h rves. lo.

J.E.A.B. Op. 05-02

Aj m i lify in an in which the j ' who is an officer empl

fire protection district which assists the sheriff's department with arson investigations, or those
he or she supervises, participated in the investigation of the case. The judge is not, however,
required to disqualify from all cases involving a law enforcement agency for which the judge's

ionall rforms arson investigations. lo. J.E.A.B. . 05-01.

A judge's report of an attorney's misconduct in a case pending before the judge requires the
i i lify himself or herself. lo. J.E.A.B. . 04-01.

The committee deleted subsection (A)(4) because it applies to judges who run for office
and receive election contributions, not judges who are appointed through a merit-
selection system like Colorado’s. Subsections (A)(5 and (A)(6) were renumbered to
reflect the deletion.

Subsections (D) and (E) were imported verbatim from Canon 3E&F of the current Code
to cover a gap in the ABA Model Code. The Model Code’s section (C) mirrors current
Canon 3D, and outlines similar steps that judges may take to disclose and potentially
have the parties waive a conflict. Colorado’s current Code contains a more specific rule
for Supreme Court justices, which the committee transplanted to the proposed Code. The
committee located the rule of necessity, found in subsection (E), in the body of the Rule,
even though it is also addressed in comment 3, so that it has the binding force of black-
letter rule rather than merely explanatory comment.
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The committee made a minor change to the phrasing of comment (A), deleting the
mention of other jurisdictions’ interchangeable use of the terms “disqualification” and
“recusal,” and generalizing the concept.
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Rule 2.12: Supervisory Duties

(A) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to act in a manner consistent with the judge’s
obligations under this Code.

(B) A judge with supervisory authority for the performance of other judges
shall take reasonable measures to ensure that those judges properly discharge their
judicial responsibilities, including the prompt disposition of matters before them.

Comment

[1] A judge is responsible for his or her own conduct and for the conduct of
others, such as staff, when those persons are acting at the judge’s direction or control. A
judge may not direct court personnel to engage in conduct on the judge’s behalf or as the
judge’s representative when such conduct would violate the Code if undertaken by the
judge.

[2] Public confidence in the judicial system depends upon timely justice. To
promote the efficient administration of justice, a judge with supervisory authority must
take the steps needed to ensure that judges under his or her supervision administer their
workloads promptly.

The committee made no changes to Proposed Rule 2.12. This Rule expands upon current
Canon 3A(3)’s somewhat cursory treatment of the standards required of court personnel.
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Rule 2.13: Administrative Appointments

(A) In making administrative appointments, a judge:
(1) shall exercise the power of appointment impartially* and on the
basis of merit; and

(€B) A judge shall not approve compensation of appointees beyond the fair
value of services rendered.

Comment

[1] Appointees of a judge include assigned counsel, officials such as referees,
commissioners, special masters, receivers, and guardians, and personnel such as clerks,
secretaries, and bailiffs. Consent by the parties to an appointment or an award of
compensation does not relieve the judge of the obligation prescribed by paragraph (A).

[2] Unless otherwise defined by law, nepotism is the appointment or hiring of any
relative within the third degree of relationship of either the judge or the judge’s spouse or
domestic partner, or the spouse or domestic partner of such relative.

The committee deleted ABA Model subsection (B) and comment 3, which pertain to
elected judges.
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Rule 2.14: Disability and Impairment

A judge having a reasonable belief that the performance of a lawyer or another
judge is impaired by drugs or alcohol, or by a mental, emotional, or physical
condition, shall take appropriate action, which may include a confidential referral
to a lawyer or judicial assistance program.

Comment

[1] “Appropriate action” means action intended and reasonably likely to help the
judge or lawyer in question address the problem and prevent harm to the justice system.
Depending upon the circumstances, appropriate action may include but is not limited to
speaking directly to the impaired person, notifying an individual with supervisory
responsibility over the impaired person, or making a referral to an assistance program.

[2] Taking or initiating corrective action by way of referral to an assistance
program may satisfy a judge’s responsibility under this Rule. Assistance programs have
many approaches for offering help to impaired judges and lawyers, such as intervention,
counseling, or referral to appropriate health care professionals. Depending upon the
gravity of the conduct that has come to the judge’s attention, however, the judge may be
required to take other action, such as reporting the impaired judge or lawyer to the
appropriate authority, agency, or body. See Rule 2.15.

ANNOTATION
Pursuant to C.R.C.P. 251.4, a judge has a parallel duty to report an attorney’s disability.

The committee made no changes to Rule 2.14. Under the current Code, impairment is
addressed at best indirectly in Canon 3B(3), and where impairment has progressed to the
point of a rule violation or other tangible transgression. The new Rule 2.14 imposes a
mandatory obligation to take appropriate action earlier in the process, when a judge has
a reason to believe that another judge or a lawyer’s performance is impaired. This
provision is designed to guide and encourage judges to address impairment problems
when they arise, and it allows judges to refer an impaired judge or lawyer to an
assistance program.
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Rule 2.15: Responding to Judicial and Lawyer Misconduct

(A) A judge having knowledge* that another judge has committed a violation
of this Code that raises a substantial question regarding the judge’s honesty,
trustworthiness, or fitness as a judge in other respects shall inform the appropriate
authority.*

(B) A judge having knowledge that a lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question regarding the
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects shall
inform the appropriate authority.

(C) A judge who receives information indicating a substantial likelihood that
another judge has committed a violation of this Code shall take appropriate action.

(D) A judge who receives information indicating a substantial likelihood that
a lawyer has committed a violation of the Rules of Professional Conduct shall take
appropriate action.

Comment

[1] Taking action to address known misconduct is a judge’s obligation.
Paragraphs (A) and (B) impose an obligation on the judge to report to the appropriate
disciplinary authority the known misconduct of another judge or a lawyer that raises a
substantial question regarding the honesty, trustworthiness, or fitness of that judge or
lawyer. Ignoring or denying known misconduct among one’s judicial colleagues or
members of the legal profession undermines a judge’s responsibility to participate in
efforts to ensure public respect for the justice system. This Rule limits the reporting
obligation to those offenses that an independent judiciary must vigorously endeavor to
prevent.

[2] A judge who does not have actual knowledge that another judge or a lawyer
may have committed misconduct, but receives information indicating a substantial
likelihood of such misconduct, is required to take appropriate action under paragraphs
(C) and (D). Appropriate action may include, but is not limited to, communicating
directly with the judge who may have violated this Code, communicating with a
supervising judge, or reporting the suspected violation to the appropriate authority or
other agency or body. Similarly, actions to be taken in response to information indicating
that a lawyer has committed a violation of the Rules of Professional Conduct may include
but are not limited to communicating directly with the lawyer who may have committed
the violation, or reporting the suspected violation to the appropriate authority or other
agency or body.

ANNOTATION
Pursuant to C.R.C.P. 251.4, a judge has a parallel duty to report an attorney’s misconduct.

Ethics Opinions
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A judge’s report of an attorney’s misconduct in a case pending before the judge requires the

udge to disqualify himself or herself. Colo. J.E.A.B. Op. 04-01.

The committee made no changes to Rule 2.15. This Rule develops the concept embodied
in current Canon 3B(3), which directs a judge to take action against another judge or
lawyer for ““unprofessional’ conduct. Under the new rule, paragraph (A) parallels the
lawyer reporting obligation in the Rules of Professional Conduct, requiring reporting to
the appropriate authority whenever a judge has knowledge of another judge’s violation
of the Code that raises a substantial question as to the judge’s honesty, trustworthiness,
or fitness as a judge. Paragraphs (C) &(D) are new as well and do not have an analog in
the current Code. They require that when a judge receives information indicating a
substantial likelihood that another judge or lawyer has violated the Rules, the judge
receiving such information shall take appropriate action, which, as fleshed out in
comment 2, could range from talking to the judge in question to taking steps to verify the
information to reporting it to the appropriate authority.
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Rule 2.16: Cooperation with Disciplinary Authorities

(A) A judge shall cooperate and be candid and honest with judicial and
lawyer disciplinary agencies.

(B) A judge shall not retaliate, directly or indirectly, against a person
known™* or suspected to have assisted or cooperated with an investigation of a judge
or a lawyer.

Comment
[1] Cooperation with investigations and proceedings of judicial and lawyer discipline

agencies, as required in paragraph (A), instills confidence in judges’ commitment to the
integrity of the judicial system and the protection of the public.

The committee made no changes to Rule 2.16, which is new and has no parallel in the
current Code.
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Canon 3

A JUDGE SHALL CONDUCT THE JUDGE’S PERSONAL AND EXTRAJUDICIAL ACTIVITIES TO
MINIMIZE THE RISK OF CONFLICT WITH THE OBLIGATIONS OF JUDICIAL OFFICE.

Rule 3.1: Extrajudicial Activities in General

A judge may engage in extrajudicial activities, except as prohibited by law* or this
Code. However, when engaging in extrajudicial activities, a judge shall not:
(A) participate in activities that will interfere with the proper performance of
the judge’s judicial duties;
(B) participate in activities that will lead to frequent disqualification of the
judge;
(C) participate in activities that would appear to a reasonable person to
undermine the judge’s independence,* integrity,* or impartiality;*
(D) engage in conduct that would appear to a reasonable person to be
coercive; or
(E) make use of court premises, staff, stationery, equipment, or other
resources, except for incidental use for activities that concern the law, the
legal system, or the administration of justice, or unless such additional use is
permitted by law.

Comment

[1] To the extent that time permits, and judicial independence and impartiality are
not compromised, judges are encouraged to engage in appropriate extrajudicial activities.
Judges are uniquely qualified to engage in extrajudicial activities that concern the law,
the legal system, and the administration of justice, such as by speaking, writing, teaching,
or participating in scholarly research projects. In addition, judges are permitted and
encouraged to engage in educational, religious, charitable, fraternal or civic extrajudicial
activities not conducted for profit, even when the activities do not involve the law. See
Rule 3.7.

[2] Participation in both law-related and other extrajudicial activities helps
integrate judges into their communities, and furthers public understanding of and respect
for courts and the judicial system.

[3] Discriminatory actions and expressions of bias or prejudice by a judge, even
outside the judge’s official or judicial actions, are likely to appear to a reasonable person
to call into question the judge’s integrity and impartiality. Examples include jokes or
other remarks that demean individuals based upon their race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, or socioeconomic status. For
the same reason, a judge’s extrajudicial activities must not be conducted in connection or
affiliation with an organization that practices invidious discrimination. See Rule 3.6.

[4] While engaged in permitted extrajudicial activities, judges must not coerce
others or take action that would reasonably be perceived as coercive. For example,
depending upon the circumstances, a judge’s solicitation of contributions or memberships
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for an organization, even as permitted by Rule 3.7(A), might create the risk that the
person solicited would feel obligated to respond favorably, or would do so to curry favor
with the judge.

ANNOTATION

' f judicial chamber ionery for | r in nsel in personal m r

creates appearance of impropriety; objectively reasonable person would not know the difference

between judicial chambers stationery and official court stationery. Judge privately reprimanded
for this and other misconduct. Inquir ncernin 22P.2d 1 1340 (Alaska 1991).

Public reprimand appropriate where judge was arrested for and plead guilty to drunk driving. In
re Weaver, 691 N.W.2d 725 (lowa 2004).

District court judge's two-month secret intimate relationship with assistant county attorney, who
appeared before him on behalf of State on daily basis, was conduct that brought disrepute to
judicial offi nd warran nsion with ite lack of eviden h
judge's relationship with county attorney prejudiced any defendant who appeared before him,
where affair occurred with subordinate public servant, judge allowed affair to remain hidden from
h wh r fore him in istan n rn i n n n
engaged in intimate encounters in courthouse, and both parties were married to other people. In
re Gerard, 631 N.W.2 271 (lowa 2001).

Juvenile court judge's retaliation and intemperate statements directed at the attorneys required

by law to appear on child welfare cases was at least negligent and ran afoul of duties to give
r n his or her judicial i ver all other iviti f the j ient an

T t t witl t t tialit
could reasonably be questioned; the judge allowed his non-judicial activities, namely his federal
ion inst the Dir r of the Offi f th rdian Litem ke priori ver his judicial
duty to hear child welfare cases, and he did so by treating the Director, the attorneys in her
office, and the attorneys of the Attorney General's office with considerable disrespect, creating a
continuing situation where his impartiality could reasonably be, and was, repeatedly questioned.
In re Anderson, 82 P.3d 1134 (Utah 2004).

Ethics Opinions

The j m k LE which is, in effi limi nly on mponent of th r

provided that the judge satisfies certain conditions. In addition, the judge should consider with
care the topic on which he presents, and should avoid presenting on a topic such as trial
strategy, which could raise guestions regarding the judge's impartiality. Colo. J.E.A.B. Op. 08-03.

Judges are not permitted to be members of special bar association, as it would convey the
appearance of a special relationship to one side in the adversarial process. Judges should avoid
membership in even the most praiseworthy and noncontroversial organizations if they espouse or
are dedicated to a particular legal philosophy or position. AK Ad. Op. 99-4.

A judge may not participate in an infomercial for a local surgeon, which would demean the

judicial office and lend the prestige of the judge’s office to advance the physician’s private
inter . Md. Ad. L2 -11.
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Judge may serve as a director of a non-profit corporation formed to solicit funds from the
community to provide incentives for participants in a local Drug Court. Md. Ad. Op. 2005-11.

Judge may make presentations before groups representing single components of the judicial

system as long as the judge is careful about the contents of the discussions and does not give
| | advi mment on pendin r offer opinions that would indi i r

prejudgment of certain types of cases. The judge must also be willing to accept invitations from
other components in the system. Utah Ad. Op. 2006-06.

Judge may maintain membership in a cycling club that is sponsored, in part, by a law firm. Utah
Ad. Op. 03-01.

Proposed Rule 3.1 contains many provisions found in current Canon 5, although the
provisions are stated differently. The committee liked the ABA Model Code version of
this Rule, and approved it without change.
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Rule 3.2: Appearances before Governmental Bodies and
Consultation with Government Officials

A judge shall not appear voluntarily at a public hearing before, or otherwise consult
with, an executive or a legislative body or official, except:
(A) in connection with matters concerning the law, the legal system, or the
administration of justice;
(B) in connection with matters about which the judge acquired knowledge or
expertise in the course of the judge’s judicial duties; or
(C) when the judge is acting pro se in a matter involving the judge’s legal or
economic interests, or when the judge is acting in a fiduciary* capacity.

Comment

[1] Judges possess special expertise in matters of law, the legal system, and the
administration of justice, and may properly share that expertise with governmental bodies
and executive or legislative branch officials.

[2] In appearing before governmental bodies or consulting with government
officials, judges must be mindful that they remain subject to other provisions of this
Code, such as Rule 1.3, prohibiting judges from using the prestige of office to advance
their own or others’ interests, Rule 2.10, governing public comment on pending and

impending matters, Rule 2.11, outlining the circumstances under which a judge must

disqualify himself or herself, and Rule 3.1(C), prohibiting judges from engaging in
extrajudicial activities that would appear to a reasonable person to undermine the judge’s

independence, integrity, or impartiality.

[3] In general, it would be an unnecessary and unfair burden to prohibit judges
from appearing before governmental bodies or consulting with government officials on
matters that are likely to affect them as private citizens, such as zoning proposals
affecting their real property. In engaging in such activities, however, judges must not
refer to their judicial positions, and must otherwise exercise caution to avoid using the
prestige of judicial office.

ANNOTATION
Ethics Opinions

A district court judge may not accept a voting or non-voting board position on a local community

board that combines integrated services and legislative advocacy because such membership
would involve leqislativ \ nd m r improve the law. lo. J.E.A.B. . 07-

The judge should not accept appointment to a blue ribbon panel of public and private leaders
charged with “reducing the state’s contribution and vulnerability to a changed climate” by
developing a set of recommendations and policy proposals addressing how Colorado can mitigate
and adapt to climate change. The judge’s work on the panel would involve consulting with or

roviding recommendation he legislative and ex ive branch n clim ntrol i
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which are unconnected with the law, the legal system, the administration of justice, or the role of
the judiciary. Colo. J.E.A.B. Op. 06-08.

Proposed Rule 3.2 expands upon current Canon 4B. Paragraphs (B) and (C) are new,
and represent a loosening of the restriction in the current Code, which limits judges to
contacts with the legislative and executive branches only with respect to law-related
matters. Paragraph B was intended by the ABA to reflect a growing recognition that in
carrying out their judicial duties, judges often gain insight into legal, social, and public
policy issues, and ought to be permitted to share that information voluntarily with other
government officials. Paragraph C is intended to make clear that, when acting pro se or
when significant personal interests are at stake, a judge may make such contacts on the
judge’s own behalf. The last clause of paragraph (C) expressly permits a judge who is a
fiduciary pursuant to Rule 3.8 to appear before an administrative body if necessary to
fulfill the fiduciary duties of that position.

The committee added to comment 2 a reference to the disqualification rule as a reminder
that judges should be cognizant of the possibility that appearing before a governmental
body on a particular issue might later require the judge to disqualify himself or herself if
the judge is assigned to a case involving the same issue.
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Rule 3.3: Testifying as a Character Witness

A judge shall not testify as a character witness in a judicial, administrative, or other
adjudicatory proceeding or otherwise vouch for the character of a person in a legal
proceeding, except when duly summoned.

Comment

[1] A judge who, without being subpoenaed, testifies as a character witness
abuses the prestige of judicial office to advance the interests of another. See Rule 1.3.
Except in unusual circumstances where the demands of justice require, a judge should
discourage a party from requiring the judge to testify as a character witness.
ANNOTATION

Ethics Opinions

A judge may not testify as a character witness on a voluntary basis, but he is obligated to compl
with na if one is i . Wher i h n ask rovi h imony, th
judge should consider whether the interests of justice require his or her testimony, and if not
should then consider attempting to discourage the subpoenaing party or lawyer from requiring
the testimony, because of the possibility that the testimony is being sought to trade on the

Iton.

A judge may not write a letter to the pardon board at the request of a convicted felon sentenced
he j nor should the j WIi hal r of the j 's own initiative. AK Ad. .

2003-01.

Aj hould n i har r witn for a criminal defendant in a trial unl h

judge has been subpoenaed. The giving of such character testimony by judges should be

discouraged, and is appropriate only where a subpoena makes it unavoidable. Utah Ad. Op. 88-
09.

Rule 3.3 is similar to the last sentence of current Canon 2B. The committee approved the
Rule as drafted by the ABA.
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Rule 3.4: Appointments to Governmental Positions

A judge shall not accept appointment to a governmental committee, board,
commission, or other governmental position, unless it is one that concerns the law,
the legal system, or the administration of justice.

Comment

[1] Rule 3.4 implicitly acknowledges the value of judges accepting appointments
to entities that concern the law, the legal system, or the administration of justice. Even in
such instances, however, a judge should assess the appropriateness of accepting an
appointment, paying particular attention to the subject matter of the appointment and the
availability and allocation of judicial resources, including the judge's time commitments,
and giving due regard to the requirements of the independence and impartiality of the
judiciary.

[2] A judge may represent his or her country, state, or locality on ceremonial
occasions or in connection with historical, educational, or cultural activities. Such
representation does not constitute acceptance of a government position.

) [3] Complete separation of a judge from extrajudicial activities is neither possible
nor wise; a judge should not become isolated from the community in which the judge
lives. Every governmental board, committee and commission is different and must be
evaluated independently to determine whether judicial participation is appropriate. In
considering the appropriateness of accepting extrajudicial assignments, a judge should
ensure that the mission and work of the board or commission relates to the law, the legal
system, or the administration of justice. To effectuate the Code’s goal of encouraging
judges to participate in their communities, the relationship between the board’s mission
and the law, legal system, or the administration of justice should be construed broadly.
Any judicial ethics advisory opinions issued before adoption of this Code requiring a
narrow link or stringent nexus are no longer valid. A judge should avoid participating in
governmental boards or commissions that might lead to the judge’s frequent
disqualification or that might call into question the judge’s impartiality. The changing
nature of some organizations and of their relationship to the law makes it necessary for a
judge to regularly reexamine the activities of each organization with which the judge is
affiliated to determine if it is proper to continue the affiliation.

ANNOTATION

Ethics opinions

Judge’s service on a state Children’s Justice Act task force created by federal statute and
requiring state judge membership should be limited to roles permitted by ethical limitations.
“Fundamentally, whether a judge may sit on any board or committee, turns on whether that
board or committee is devoted to the improvement of the law or the administration of justice,

and, regardless of whether it is or not, whether participation by a judge would lead to an
ran f partiality in min fore that j Ak, Ad. . 2001-01.
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Proposed Rule 3.4 was the subject of extensive debate, and it represents one of the most
significant changes in the proposed Code. With near unanimity, the committee
supported including new and additional language overruling the line of Judicial Ethics
Advisory Board opinions adopting the controversial ““direct nexus” test that limits a
judge’s ability to serve on governmental commissions. Several chief judge members
spoke persuasively about the critical need for allowing judges to serve on these
commissions and boards; unable to participate on them, judges face the difficulty of
having the commissions make significant decisions that involve and affect the courts
without being able to offer any input as to those decisions. Many judge members echoed
how valuable these commissions can be for making real change in their judicial districts,
and they requested broader latitude for serving on governmental commissions.
Nevertheless, committee members expressed concern about judges participating on
commissions that might create pervasive conflicts of interest and lead to their frequent
disqualification.

In order to address these concerns, the committee approved new comment 3. This
comment is designed to make clear that judges can and should serve on governmental
commissions, and that the Judicial Ethics Advisory Board opinions adopting and
applying the direct nexus test no longer have force (and for that reason, those ethics
advisory opinions are not included in the annotation following the Rule). The comment
also contains language advising judges to avoid service on commissions that may create
conflicts that require disqualification. The last sentence of the comment is intended to
remind judges who do sit on boards or commissions to regularly reassess the groups’
work to ensure that service continues to be appropriate.

One committee member dissented, noting that he found the language in the comment too

vague, and urging that any comment include a requirement that judges first seek an
ethics advisory opinion before commencing service on a government commission.
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Rule 3.5: Use of Nonpublic Information

A judge shall not intentionally disclose or use nonpublic information* acquired in a
judicial capacity for any purpose unrelated to the judge’s judicial duties.

Comment

[1] In the course of performing judicial duties, a judge may acquire information of
commercial or other value that is unavailable to the public. The judge must not reveal or
use such information for personal gain or for any purpose unrelated to his or her judicial
duties.

[2] This rule is not intended, however, to affect a judge’s ability to act on
information as necessary to protect the health or safety of the judge or a member of a
judge’s family, court personnel, or other judicial officers if consistent with other
provisions of this Code.

Proposed Rule 3.4 is similar to current Canon 5C(7). The committee’s debate centered
on the meaning of information that has “commercial or other value” and deliberated
over the scope of the safety exception. The committee approved the proposed Rule as
drafted by the ABA.
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Rule 3.6: Affiliation with Discriminatory Organizations

(A) A judge shall not knowingly hold membership in any organization that
practices invidious discrimination on the basis of race, sex, gender, religion, national
origin, ethnicity, or sexual orientation.

(B) A judge shall not use the benefits or facilities of an organization if the
judge knows* or should know that the organization practices invidious unlawful
discrimination on one or more of the bases identified in paragraph (A). A judge’s
attendance at an event in a facility of an organization that the judge is not permitted
to join is not a violation of this Rule when the judge’s attendance is an isolated event
that could not reasonably be perceived as an endorsement of the organization’s
practices.

Comment

[1] A judge’s public manifestation of approval of invidious discrimination on any
basis gives rise to the appearance of impropriety and diminishes public confidence in the
integrity and impartiality of the judiciary. A judge’s membership in an organization that
practices invidious discrimination creates the perception that the judge’s impartiality is
impaired.

[2] An organization is generally said to discriminate invidiously if it arbitrarily
excludes from membership on the basis of race, sex, gender, religion, national origin,
ethnicity, or sexual orientation, persons who would otherwise be eligible for admission.
Whether an organization practices invidious discrimination is a complex question to
which judges should be attentive. The answer cannot be determined from a mere
examination of an organization’s current membership rolls, but rather, depends upon how
the organization selects members, as well as other relevant factors, such as whether the
organization is dedicated to the preservation of religious, ethnic, or cultural values of
legitimate common interest to its members, or whether it is an intimate, purely private
organization whose membership limitations could not constitutionally be prohibited.

[3] When a judge learns that an organization to which the judge belongs engages
in invidious discrimination, the judge must resign immediately from the organization.

[4] A judge’s membership in a religious organization as a lawful exercise of the
freedom of religion is not a violation of this Rule.

[5] This Rule does not apply to national or state military service.

Proposed Rule 3.6 expands on a concept found in current Canon 2C. Paragraph (A) is
essentially the same language as in the current Canon with the addition by the ABA, and
approved by the committee, of sex, ethnicity, and sexual orientation. Paragraph B is a
new provision with no analog in the current Code; the committee approved it as drafted
by the ABA.
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Rule 3.7: Participation in Educational, Religious, Charitable,
Fraternal, or Civic Organizations and Activities

(A) Subject to the requirements of Rule 3.1, a judge may participate in
activities sponsored by organizations or governmental entities concerned with the
law, the legal system, or the administration of justice, and those sponsored by or on
behalf of educational, religious, charitable, fraternal, or civic organizations not
conducted for profit, including but not limited to the following activities:

(1) assisting such an organization or entity in planning related to
fund-raising, and participating in the management and investment of
the organization’s or entity’s funds;
(2) soliciting* contributions* for such an organization or entity, but
only from members of the judge’s family,* or from judges over whom
the judge does not exercise supervisory or appellate authority;
(3) soliciting membership for such an organization or entity, even
though the membership dues or fees generated may be used to
support the objectives of the organization or entity, but only if the
organization or entity is concerned with the law, the legal system, or
the administration of justice;
(4) appearing or speaking at, receiving an award or other recognition
at, being featured on the program of, and permitting his or her title to
be used in connection with an event of such an organization or entity,
but if the event serves a fund-raising purpose, the judge may
participate only if the event concerns the law, the legal system, or the
administration of justice;
(5) making recommendations to such a public or private fund-
granting an organization or entity concerning in connection with its
fund granting programs and activities, but only if the organization or
entity is concerned with the law, the legal system, or the
administration of justice; and
(6) serving as an officer, director, trustee, or nonlegal advisor of such
an organization or entity, unless it is likely that the organization or
entity:

(a) will be engaged in proceedings that would ordinarily come

before the judge; or

(b) will frequently be engaged in adversary proceedings in the
court of which the judge is a member, or in any court subject to the
appellate jurisdiction of the court of which the judge is a member.

(B) A judge may encourage lawyers to provide pro bono publico legal
services.

Comment

[1] The activities permitted by paragraph (A) generally include those sponsored
by or undertaken on behalf of public or private not-for-profit educational institutions, and
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other not-for-profit organizations, including law-related, charitable, and other
organizations.

[2] Even for law-related organizations, a judge should consider whether the
membership and purposes of the organization, or the nature of the judge’s participation in
or association with the organization, would conflict with the judge’s obligation to refrain
from activities that reflect adversely upon a judge’s independence, integrity, and
impartiality.

[3] Mere attendance at an event, whether or not the event serves a fund-raising
purpose, does not constitute a violation of paragraph 4(A). It is also generally permissible
for a judge to serve as an usher or a food server or preparer, or to perform similar
functions, at fund-raising events sponsored by educational, religious, charitable, fraternal,
or civic organizations. Such activities are not solicitation and do not present an element
of coercion or abuse the prestige of judicial office.

[4] ldentification of a judge’s position in educational, religious, charitable,
fraternal, or civic organizations on letterhead used for fund-raising or membership
solicitation does not violate this Rule. The letterhead may list the judge’s title or judicial
office if comparable designations are used for other persons.

[5] In addition to appointing lawyers to serve as counsel for indigent parties in
individual cases, a judge may promote broader access to justice by encouraging lawyers
to participate in pro bono publico legal services, if in doing so the judge does not employ
coercion, or abuse the prestige of judicial office. Such encouragement may take many
forms, including providing lists of available programs, training lawyers to do pro bono
publico legal work, and participating in events recognizing lawyers who have done pro
bono publico work.

ANNOTATION
Ethics opinions

A distri rtj may n voting or non-votin r ition on a local communi

board that combines integrated services and legislative advocacy because such membership
would involve legislative advocacy beyond matters to improve the law. Colo. J.E.A.B. Op. 07-07.

A judge may serve on a grant-making committee of a community foundation. Colo. J.E.A.B. Op.
7-03.

Aj m rve on th rd of dir rs of lic charter school in a neighboring judicial
district. Colo. J.E.A.B. Op. 07-02.

The judge should not accept appointment to a blue-ribbon panel of public and private leaders
charged with “reducing the state’s contribution and vulnerability to a changed climate” by

developing a set of recommendations and policy proposals addressing how Colorado can mitigate
n lim hange. lo. J.E.A.B. . 06-

A judge may serve on the board of an organization devoted to seeking funds to assist defendants
in inin rt-order n reatment, and he may make recommendation

private foundation that it should fund programs to the same end, but it would be inappropriate
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for the judge to assist in determining which particular defendants receive the scholarship funds.
Colo. J.E.A.B. Op. 06-06.

A judge may make monetary contributions to further pro bono activities, but it is inappropriate
for judges to solicit attorneys to participate in particular pro bono programs. Acknowledging the
pro bono activity of particular attorneys would be permissible if it were done in a manner that is
public, but letters of congratulation sent directly to the attorney could be interpreted as evidence
hat th rn re in ial ition of influen r that the j ' ili impartiall
has been compromised. AK. Ad. Op. 2004-01.

m Il r -h reach event for alumni who are lawyers. Md. Ad.
2008-06.

Judge ma¥ serve as a dlrector of a non-groflt corgoratlon formed to solicit funds from the

Aj may n rve on th rd of a mental health organization wh representativ
frequently appear in the judge’s court. Utah Ad. Op. 07-04.

organ|zat|on Utah Ad. OQ 97 3.

Part-time traffic referee may not practice criminal law. The referee also may not practice law at
h rt or rts which the refer rves. The j f the district m nter di lifi

in all cases in which the referee appears as counsel. Utah Ad. Op. 07-02.

Proposed Rule 3.7 expands upon the concept set forth in current Canon 5B. The
committee was generally very supportive of the content and language of the proposed
rule. The committee discussed whether subsection (5), which allows a judge to make
recommendations to law-related grant-making organizations conflicted with Judicial
Ethics Advisory Board Opinion 2007-03, which concluded that a judge could serve on the
grant-making committee of a non-law related community foundation. In spite of the
conflict, the committee supported adopting the ABA draft language, which was animated
by a concern that judges might either channel funds to pet projects or exert undue
influence on other grant-making committee members to award monies to organizations
they favored. The committee did not extensively debate other provisions of the Rule, and
unanimously approved it as drafted.
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Rule 3.8: Appointments to Fiduciary Positions

(A) A judge shall not accept appointment to serve in a fiduciary* position,
such as executor, administrator, trustee, guardian, attorney in fact, or other
personal representative, except for the estate, trust, or person of a member of
the judge’s family,* and then only if such service will not interfere with the
proper performance of judicial duties.

(B) A judge shall not serve in a fiduciary position if the judge as fiduciary
will likely be engaged in proceedings that would ordinarily come before the
judge, or if the estate, trust, or ward becomes involved in adversary
proceedings in the court on which the judge serves, or one under its appellate
jurisdiction.

(C) A judge acting in a fiduciary capacity shall be subject to the same
restrictions on engaging in financial activities that apply to a judge
personally.

(D) If a person who is serving in a fiduciary position becomes a judge, he or
she must comply with this Rule as soon as reasonably practicable, but in no
event later than fone yearj} after becoming a judge.

Comment

[1] A judge should recognize that other restrictions imposed by this Code may
conflict with a judge’s obligations as a fiduciary; in such circumstances, a judge should
resign as fiduciary. For example, serving as a fiduciary might require frequent
disqualification of a judge under Rule 2.11 because a judge is deemed to have an
economic interest in shares of stock held by a trust if the amount of stock held is more
than de minimis.

Proposed Rule 3.8 parallels and expands on current Canon 5D. Paragraph (D) is new
and establishes a timeline for compliance. The committee unanimously voted to approve
Proposed Rule 3.8 without change.
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Rule 3.9: Service as Arbitrator or Mediator

A judge shall not act as an arbitrator or a mediator or perform other judicial
functions apart from the judge’s official duties unless expressly authorized
by law.*

Comment

[1] This Rule does not prohibit a judge from participating in arbitration,
mediation, or settlement conferences performed as part of assigned judicial duties.
Rendering dispute resolution services apart from those duties, whether or not for
economic gain, is prohibited unless it is expressly authorized by law.

ANNOTATION

Active j n retire_an rtici in th nior Program should refrain from
setting or hearing private mediations until after he retires. Colo. J.E.A.B. Op. 06-09.

Aj m with th nsent of th rti nfer rately with th rti nd their | r

in an effort to mediate or settle matters pending before the judge. Trial judges conducting
settlement conferences in their own cases must, however, have a heightened awareness of the

appearance that the parties might feel improper pressure to settle or that the judge will no
longer impatrtial if th fail le. Ak. Ad. Op. 2006-01.

The committee unanimously approved Proposed Rule 3.9 as drafted by the ABA. This
Rule mirrors current Canon 5E.
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Rule 3.10: Practice of Law

A judge shall not practice law_unless expressly authorized by law to do so. A judge

may act pro se in _any proceeding in which the judge is a litigant in a personal
capacity and may, without compensation, give legal advice to and draft or review

documents for a member of the judge’s family,* but is prohibited from serving as
the family member’s lawyer in any forum.

Comment

[1] A judge may act pro se in legal matters, including matters involving litigation
and matters involving appearances before or other dealings with governmental bodies. A
judge must not use the prestige of office to advance the judge’s personal or family
interests. See Rule 1.3,

[2] A judge who drafts or reviews documents as permitted by this rule must
comply with C.R.C.P. 11(b).

ANNOTATION
Ethics Opinions

Judge may not participate in a local legal service's call-a—lawyer program by providing advice to
callers, anonymous or otherwise, because doing so would constitute the practice of law. The
judge may, however, engage in activities intended to encourage attorneys to perform pro bono

services or act in an advisory capacity to the legal services pro bono program. Colo. J.E.A.B. Op.
06-02.

A judge may serve as a National Guard judge advocate if the judge’s role is limited to performing

only those duties that do not resemble services provided by civilian attorneys for members of the
military. may n ke an ions whil rvin National rd j \Vi h

would give the impression that the judge is an advocate on matters that concern the civilian
justice system. Ak. Ad. Op. 2007-01.

Proposed Rule 3.10 expands on current Canon 5F in generally prohibiting a judge from
practicing law. The committee unanimously agreed to insert into the Rule the phrase
“unless expressly authorized by law to do so”” to cover part-time judges, who are
permitted to practice. The committee also inserted the phrase “in any proceeding in
which the judge is a litigant in a person capacity’” to comport with caselaw holding that a
judge should not defend himself or herself in C.R.C.P. 106 and other proceedings where
the judge is sued in his or her official capacity.

The committee also discussed the issue of judges ghostwriting pleadings for family
members, and the requirement under C.R.C.P. 11 that they disclose certain such
assistance. Some committee members were unaware of that requirement and expressed
concern that judges might not be cognizant of the repercussions of ghostwriting, which
when such assistance is disclosed, might result in the other judges on the ghostwriting
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judge’s bench to disqualify themselves. Ultimately, the committee decided that it would
be useful and sufficient to include a comment pointing out the judges who ghostwrite
must disclose that fact pursuant to C.R.C.P. 11(b).
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Rule 3.11: Financial, Business, or Remunerative Activities

(A) A judge may hold and manage investments of the judge and members of
the judge’s family.*

(B) A judge shall not serve as an officer, director, manager, general partner,
advisor, or employee of any business entity except that a judge may manage
or participate in:

(1) a business closely held by the judge or members of the judge’s

family; or

(2) a business entity primarily engaged in investment of the financial
resources of the judge or members of the judge’s family.
(C) A judge shall not engage in financial activities permitted under
paragraphs (A) and (B) if they will:

(1) interfere with the proper performance of judicial duties;

(2) lead to frequent disqualification of the judge;

(3) involve the judge in frequent transactions or continuing business

relationships with lawyers or other persons likely to come before the

court on which the judge serves; or

(4) result in violation of other provisions of this Code.

Comment

[1] Judges are generally permitted to engage in financial activities, including
managing real estate and other investments for themselves or for members of their
families. Participation in these activities, like participation in other extrajudicial
activities, is subject to the requirements of this Code. For example, it would be improper
for a judge to spend so much time on business activities that it interferes with the
performance of judicial duties. See Rule 2.1. Similarly, it would be improper for a judge
to use his or her official title or appear in judicial robes in business advertising, or to
conduct his or her business or financial affairs in such a way that disqualification is
frequently required. See Rules 1.3 and 2.11.

[2] As soon as practicable without serious financial detriment, the judge must
divest himself or herself of investments and other financial interests that might require
frequent disqualification or otherwise violate this Rule.

ANNOTATION

Judge's conduct in _assuming command responsibility in furtherance of speculative real estate

development project which depends for success upon official action of city and which results in

substantial profit to judge violates canon requiring judge to avoid giving grounds for any
reasonable suspicion that he is using power or prestige or his office to persuade others to

contribute to the success of private business ventures and rule that judge shall not directly or

indirectly lend the influence of his name or prestige of his office to aid or advance the welfare of
a private business and such conduct warrants censure. In re Foster, 318 A.2d 523 (Md. 1974).

Ethics Opinions
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A judge may not serve as president of a corporation which markets products to correctional

facilities. As a company officer, the judge would be engaged in financial dealings. A judge's
service to an organization that markets product to correctional facilities may reasonably be
perceived to exploit the judge's judicial position, and may cast reasonable doubt on the judge's

capacity to act impartially as a judge. Utah Ad. Op. 05-01.

Proposed Rule 3.11 builds on current Canon 5C and expands on the permitted financial
activities. The committee debate centered around the provision in subsection (B)(1),
which allows a judge to manage or participate in a business closely held by the judge or
members of the judge’s family. This is new. The current Code prohibits a judge from
serving as an officer, director, manager, advisor, or employee of any business. However,
the current Code allows a judge to hold and manage investments, including real estate,
and engage in other remunerative activity. The current Code’s prohibitions seem
arbitrarily imposed depending on the business entity created to engage in permitted
remunerative activities. Permitting judges to participate and manage a closely held or
family business eliminates the prohibition based on the business model and instead,
imposes limits based on the relationship of the judge to the other participants in the
business. After extensive discussion, the committee agreed to adopt the Proposed Rule
as drafted by the ABA.
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Rule 3.12: Compensation for Extrajudicial Activities

A judge may accept reasonable compensation for extrajudicial activities permitted
by this Code or other law* unless such acceptance would appear to a reasonable
person to undermine the judge’s independence,* integrity,* or impartiality.*

Comment

[1] A judge is permitted to accept honoraria, stipends, fees, wages, salaries,
royalties, or other compensation for speaking, teaching, writing, and other extrajudicial
activities, provided the compensation is reasonable and commensurate with the task
performed. The judge should be mindful, however, that judicial duties must take
precedence over other activities. See Rule 2.1.

[2] Compensation derived from extrajudicial activities may be subject to public
reporting. See Rule 3.15.

ANNOTATION
Statutory disclosure and reporting requirements are contained in 8 24-6-202 and -203, C.R.S.

Judge may not charge a fee for performing ceremonies at the court conducted during normal
business hours. Utah Ad. Op. 98-8.

Proposed Rule 3.12 builds on the basic theme laid out in current Canon 6A. The
committee voted unanimously to approve it as drafted by the ABA. It also determined
that it would be useful to include a reference in the Annotation to the statute governing
disclosure and reporting of compensation which, as will be discussed under Proposed
Rule 3.15, mirrors the new Colorado Code requirement.
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Rule 3.13: Acceptance and Reporting of Gifts, Loans,
Bequests, Benefits, or Other Things of Value

(A) A judge shall not accept any gifts, loans, bequests, benefits, or other
things of value, if acceptance is prohibited by law* or would appear to a
reasonable person to undermine the judge’s independence,* integrity,* or
impartiality.*
(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may
accept the following without publicly reporting such acceptance:
(1) items with little intrinsic value, such as plaques, certificates,
trophies, and greeting cards;
(2) gifts, loans, bequests, benefits, or other things of value from
friends, relatives, or other persons, including lawyers, whose
appearance or interest in a proceeding pending* or impending*
before the judge would in any event require disqualification of the
judge under Rule 2.11;
(3) ordinary social hospitality;
(4) commercial or financial opportunities and benefits, including
special pricing and discounts, and loans from lending institutions in
their regular course of business, if the same opportunities and benefits
or loans are made available on the same terms to similarly situated
persons who are not judges;
(5) rewards and prizes given to competitors or participants in random
drawings, contests, or other events that are open to persons who are
not judges;
(6) scholarships, fellowships, and similar benefits or awards, if they
are available to similarly situated persons who are not judges, based
upon the same terms and criteria;
(7) books, magazines, journals, audiovisual materials, and other
resource materials supplied by publishers on a complimentary basis
for official use; or
(8) gifts, awards, or benefits associated with the business, profession,
or other separate activity of a spouse, a domestic partner,* or other
family member of a judge residing in the judge’s household,* but that
incidentally benefit the judge.
(C) Unless otherwise prohibited by law or by paragraph (A), a judge may
accept the following items, and must report such acceptance to the extent
required by Rule 3.15:
(1) gifts incident to a public testimonial;
(2) invitations to the judge and the judge’s spouse, domestic partner,
or guest to attend without charge:
(a) an event associated with a bar-related function or other
activity relating to the law, the legal system, or the
administration of justice; or
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(b) an event associated with any of the judge’s educational,

religious, charitable, fraternal or civic activities permitted by

this Code, if the same invitation is offered to nonjudges who

are engaged in similar ways in the activity as is the judge; and
(3) qifts, loans, bequests, benefits, or other things of value, if the
source is a party or other person, including a lawyer, who has come or
is likely to come before the judge, or whose interests have come or are
likely to come before the judge-

Comment

[1] Whenever a judge accepts a gift or other thing of value without paying fair
market value, there is a risk that the benefit might be viewed as intended to influence the
judge’s decision in a case. Rule 3.13 imposes restrictions upon the acceptance of such
benefits, according to the magnitude of the risk. Paragraph (B) identifies circumstances
in which the risk that the acceptance would appear to undermine the judge’s
independence, integrity, or impartiality is low, and explicitly provides that such items
need not be publicly reported. As the value of the benefit or the likelihood that the source
of the benefit will appear before the judge increases, the judge is either prohibited under
paragraph (A) from accepting the gift, or required under paragraph (C) to publicly report
it.

[2] Gift-giving between friends and relatives is a common occurrence, and
ordinarily does not create an appearance of impropriety or cause reasonable persons to
believe that the judge’s independence, integrity, or impartiality has been compromised. In
addition, when the appearance of friends or relatives in a case would require the judge’s
disqualification under Rule 2.11, there would be no opportunity for a gift to influence the
judge’s decision making. Paragraph (B)(2) places no restrictions upon the ability of a
judge to accept gifts or other things of value from friends or relatives under these
circumstances, and does not require public reporting.

[3] Businesses and financial institutions frequently make available special pricing,
discounts, and other benefits, either in connection with a temporary promotion or for
preferred customers, based upon longevity of the relationship, volume of business
transacted, and other factors. A judge may freely accept such benefits if they are available
to the general public, or if the judge qualifies for the special price or discount according
to the same criteria as are applied to persons who are not judges. As an example, loans
provided at generally prevailing interest rates are not gifts, but a judge could not accept a
loan from a financial institution at below-market interest rates unless the same rate was
being made available to the general public for a certain period of time or only to
borrowers with specified qualifications that the judge also possesses.

[4] Rule 3.13 applies only to acceptance of gifts or other things of value by a
judge. Nonetheless, if a gift or other benefit is given to the judge’s spouse, domestic
partner, or member of the judge’s family residing in the judge’s household, it may be
viewed as an attempt to evade Rule 3.13 and influence the judge indirectly. Where the
gift or benefit is being made primarily to such other persons, and the judge is merely an
incidental beneficiary, this concern is reduced. A judge should, however, remind family
and household members of the restrictions imposed upon judges, and urge them to take

76




these restrictions into account when making decisions about accepting such gifts or
benefits.

ANNOTATION
Statutory disclosure and reporting requirements are contained in 8 24-6-202 and -203, C.R.S.

Ethics Opinions

Judge may not receive free travel to conference sponsored by The Roscoe Pound Foundation of
Trial Lawyers of America because it could convey a special relationship to one side in the

adversarial process. AK. Ad. Op. 99-5.

Judge may not allow law firm to pay for function following investiture. Md. Ad. Op. 2005-16.

The committee unanimously approved Proposed Rule 3.13 as drafted by the ABA with
one exception: comment 5 was eliminated because it applies to elected, not appointed,
judges.

The committee devoted considerable time to discussing this Rule, which represents a
significant departure from the current Code’s cursory treatment in Canon 5C(4)(c) and
Canon 6 of what things of value a judge may receive and must report. Proposed Rule
3.13(B) starts with an enumeration of the things a judge may accept but doesn’t have to
report, and goes on in subsection (C) to list the items a judge may accept but must report.
The Model Code language is much more specific than the current Code and the
committee viewed it as a tremendous improvement over what Colorado has had.

One of the most significant differences between the existing Code and the Model is found
in subsection (B)(8), regarding gifts, awards, and benefits to a judge’s spouse but that
incidentally benefit the judge. The committee debated this provision extensively. Some
committee members were troubled that the Rule could undermine goals of transparency
by allowing judges to accept but not report gifts that their family members receive but
that the judge enjoys. These committee members felt that the public might think that even
if the judge isn’t the primary beneficiary, the gift-giver’s generosity would not be lost on
the judge. On the other hand, some committee members noted that their spouses are
prominent in their fields and regularly receive free items, and that it simply isn’t
practical to report them all. They expressed concern that some potential judges might be
discouraged from applying for a seat on the bench out of fear that they might
inadvertently violate the Code. Some committee members preferred the bright line drawn
in Canon 5C(4)(c) requiring a judge to report a gift worth $100 or more. Ultimately, the
committee concluded that the primary differences between the Model Code and current
Canon came down to the dollar amount specified in the latter, and decided that it wasn’t
worth departing from the national model for the sake of that specificity, particularly since
the governing statute specifies a different dollar amount, as explained under Proposed
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Rule 3.15. Hence, a majority voted to adopt the Model Code language in subsection
(B)(8) and a minority voted to retain Colorado’s existing language, favoring the bright
line $100 threshold that it sets out.

The committee also held an extensive debate about subsection (C)(3), which allows a
judge to accept a gift from a party or lawyer likely to come before the judge but requires
the judge to disclose the gift. The current Colorado Canon does not allow the judge to
accept the gift in the first instance. Some committee members strongly advocated
retaining the current language, which they argued was clearer and far less likely to get
judges in trouble. Other committee members voiced an opposing point of view, noting
that in smaller communities, people give each other, including judges, gifts all the time,
making the Colorado rule impractical. Moreover, the blanket prohibition would prohibit
judges from, for example, accepting gifts to mark significant occasions from former law
clerks, many of whom might appear before the judge. At the end of this lengthy debate,
the committee concluded that the Model Code covers gift-giving in a principled way, and
that the protection is in the disclosure and in subsection (A)’s prohibition on a judge
accepting any gift that would appear to a reasonable person to undermine the judge’s
impartiality, integrity, or independence. A majority voted to adopt Rule 3.13 in its
entirety, including subsection (C)(3) ; a minority opposed the move, preferring
Colorado’s current blanket prohibition on judges accepting gifts from persons who come
before the judge or are likely to do so.
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Rule 3.14: Reimbursement of Expenses and Waivers of Fees or Charges

(A) Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law,* a
judge may accept reimbursement of necessary and reasonable expenses for
travel, food, lodging, or other incidental expenses, or a waiver or partial
waiver of fees or charges for registration, tuition, and similar items, from
sources other than the judge’s employing entity, if the expenses or charges
are associated with the judge’s participation in extrajudicial activities
permitted by this Code.

(B) Reimbursement of expenses for necessary travel, food, lodging, or other
incidental expenses shall be limited to the actual costs reasonably incurred by
the judge and, when appropriate to the occasion, by the judge’s spouse,
domestic partner,* or guest.

(C) A judge who accepts reimbursement of expenses or waivers or partial
waivers of fees or charges on behalf of the judge or the judge’s spouse,
domestic partner, or guest shall publicly report such acceptance as required
by Rule 3.15.

Comment

[1] Educational, civic, religious, fraternal, and charitable organizations often
sponsor meetings, seminars, symposia, dinners, awards ceremonies, and similar events.
Judges are encouraged to attend educational programs, as both teachers and participants,
in law-related and academic disciplines, in furtherance of their duty to remain competent
in the law. Participation in a variety of other extrajudicial activity is also permitted and
encouraged by this Code.

[2] Not infrequently, sponsoring organizations invite certain judges to attend
seminars or other events on a fee-waived or partial-fee-waived basis, and sometimes
include reimbursement for necessary travel, food, lodging, or other incidental expenses.
A judge’s decision whether to accept reimbursement of expenses or a waiver or partial
waiver of fees or charges in connection with these or other extrajudicial activities must be
based upon an assessment of all the circumstances. The judge must undertake a
reasonable inquiry to obtain the information necessary to make an informed judgment
about whether acceptance would be consistent with the requirements of this Code.

[3] A judge must assure himself or herself that acceptance of reimbursement or
fee waivers would not appear to a reasonable person to undermine the judge’s
independence, integrity, or impartiality. The factors that a judge should consider when
deciding whether to accept reimbursement or a fee waiver for attendance at a particular
activity include:

(a) whether the sponsor is an accredited educational institution or bar
association rather than a trade association or a for-profit entity;

(b) whether the funding comes largely from numerous contributors rather
than from a single entity and is earmarked for programs with specific content;
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(c) whether the content is related or unrelated to the subject matter of
litigation pending or impending before the judge, or to matters that are likely to
come before the judge;

(d) whether the activity is primarily educational rather than recreational,
and whether the costs of the event are reasonable and comparable to those
associated with similar events sponsored by the judiciary, bar associations, or
similar groups;

(e) whether information concerning the activity and its funding sources is
available upon inquiry;

(F) whether the sponsor or source of funding is generally associated with
particular parties or interests currently appearing or likely to appear in the judge’s
court, thus possibly requiring disqualification of the judge under Rule 2.11;

(9) whether differing viewpoints are presented; and

(h) whether a broad range of judicial and nonjudicial participants are
invited, whether a large number of participants are invited, and whether the
program is designed specifically for judges.

ANNOTATION

Statutory disclosure and reporting requirements are contained in 8 24-6-202 and -203, C.R.S.

Proposed Rule 3.14 was the subject of extensive committee discussion. The Rule allows
judges to accept reimbursement of expenses and waivers of fees, but requires the judge to
report these unless the judge’s employing entity is the party reimbursing the judge.

Some committee members questioned the utility and practicality of requiring judges to
report every waiver or reduced-free CLE or seminar that a judge attends, concluding that
it would be onerous to require judges to keep track of and report this information. On
the other hand, some committee members advocated adopting the Model Code language
in an effort to promote transparency and consistency with other states. Ultimately, the
committee determined that the Model Code language should be approved, in large
measure because it is consistent with the statute governing this question. Under section
24-6-203(3)(f),C.R.S., judges may accept reimbursement for expenditures for
participation at conventions and meetings, and must report the same unless
payment/reimbursement is made using public funds or by the judge’s employer (along
with a few other exceptions that usually wouldn’t be applicable to judges).
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Rule 3.15: Reporting Requirements

(A) A judge shall publicly report the source and amount or value of:
(1) compensation received for extrajudicial activities as permitted by
Rule 3.12;
(2) gifts and other things of value as permitted by Rule 3.13(C), unless

the value of such items—alene-er—in-the-aggregate-with-other—items
received from the same source in the same calendar year, does not

exceed-$finsertameunt]_the statutory amount specified in Title 24,
Article VI of the Colorado Revised Statutes; and

(3) reimbursement of expenses and waiver of fees or charges
permltted by Rule 3 14(A)—uniess—the—ameunt—ef—rermb&rsemeni—er

(B) When public reporting is required by paragraph (A), a judge shall report
the date, place, and nature of the activity for which the judge received any
compensation; and the description of any gift, loan, bequest, benefit, or other
thing of value accepted; and the source of reimbursement of expenses or
waiver or partial waiver of fees or charges.

(C) The public report required by paragraph (A@) shaII be made at Ieast
annually.;_Publi rts requir raph (A)(2 hall

guarterlx—exeep%thaﬁeprambuﬁeﬁmeﬁe*pe%es—andANaweFapparﬂal

(D) Reports made in compliance with this Rule shall be filed as public
documents in the office of the clerk of the court on which the judge serves or

other office designated by law*;-and-when-technicaly-feasible-posted-by-the

court or-office personnel-onthe court’s website.

(E) Full time magistrates shall file reports required by paragraph A in the
office of the clerk of the court on which the magistrate serves annually on or
before January 15.

Comment

[1] In Colorado, judges’ public reporting requirements are governed both by this
Code and by statute. See § 24-6-202 and -203, C.R.S.

[2] Pursuant to section 24-6-202, all judges are required to file an annual
disclosure with the secretary of state.
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[3] Pursuant to section 24-6-203, judges are required to file quarterly disclosures
reporting gifts, loans, tickets to events, and reimbursement for travel and lodging
EXPENSES.

[a] Money, including a loan, pledge, or advance of money or a guarantee
of a loan of money with a value of $25 or more must be reported. § 24-6-
203(3)(a), C.R.S.

[b] Any gift of any item of real or personal property, other than money,
with a value of $50 or more must be reported. § 24-6-203(3)(b).

[c] Any loan of any item of real or personal property, other than money, if
the value of the loan is $50 or more. § 24-6-203(3)(c).

[d] Waiver or partial waiver of the cost of attending CLEs or other
educational conferences or seminars is included within the statutory requirement
that judges report tickets to sporting, recreational, educational or cultural events
with a value of $50 or more, or a series of tickets with a value of $100 or more. §
24-6-203(3)(e), C.R.S.

[e] Payment of or reimbursement for actual and necessary expenditures for
travel and lodging at a convention or meeting at which the judge is scheduled to
participate must be reported unless the payment or reimbursement is made from
public funds, a joint governmental agency, an association of judges, or the judicial
branch. § 24-6-203(3)(f), C.R.S.

[4] The disclosure reports filed with the secretary of state’s office may be posted
electronically on its website when technically feasible.

The committee also devoted much time to discussing Proposed Rule 3.15. Colorado’s
current Code imposes reporting requirements that are somewhat inconsistent with the
statutory requirements, and consequently, have generated a great deal of confusion and
frustration among judges about what they are required to report and when. Given that
the General Assembly has already specified what public officials, including judges,
should report, the committee decided that the revised Code should mirror the statute.

Specifically, in subsection (A)(2), the committee eliminated the ABA’s call for inclusion
of a specific dollar amount and instead referred to the amount set forth in the statutes,
because the amounts differ depending on what type of goods a judge is given or loaned.
Additionally, the committee decided to eliminate the language about gifts received in the
aggregate. Many committee members expressed concern that it would be difficult to
track this information over the course of the reporting period. Moreover, the Colorado
statute does not require this.

In subsection (A)(3), the committee deleted the language regarding not having to report
reimbursement of expenses and waivers of fees where they do not exceed a certain
amount because the statute requires disclose of reimbursements and waivers irrespective
of amount.
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The committee modified subsection (C) to clarify that compensation reports must be
made annually and that reports of gifts and reimbursements must be made quarterly,
because this is what the statute requires.

The committee had a lively discussion around the ABA’s proposed language in
subsection (D) urging that disclosure reports be posted on the court’s website. Some
committee members advocated eliminating that language out of concern for judicial
officer safety. Although the statutory report doesn’t require judges to list the address of
their residence, it does obligate them to report the legal description of the property;
plugging that information into various web browsers makes it very easy to figure out
where judges live. In addition, some committee members voiced concern about the
administrative burden that posting these reports on the web would place on clerks in
each district. Other committee members downplayed both concerns, pointing out that
information about where judges live is already readily available, and keeping it off the
court’s web site won’t prevent a resourceful individual from finding a judge’s home if he
or she so desires. Moreover, some committee members questioned how much of a burden
court administrators would really face in uploading and posting disclosure reports, and
argued that the interests of transparency outweighed the potential inconvenience.
Ultimately, the committee decided to eliminate the web-posting provision from the black-
letter of the Code (since it wouldn’t give rise to discipline anyway) and move the concept
to a comment. A memo was sent to the SCAO Administrator recommending that he work
with the Secretary of State’s office (the entity to which judicial disclosure reports are
submitted) to get the reports posted on its website and, if that proves to be technically
infeasible, to consider making them available on the judicial branch’s website.

The committee added subsection (E), bringing magistrates within the Rule’s ambit.

Comments 1-3 are new; they explain that the statutory and Code obligations are parallel,
and they spell out exactly what must be reported under each. Comment 3(d) was the
result of significant discussion because there was some question s to whether CLEs and
legal education seminars fell within the statute. Under section 24-6-203(4), C.R.S.,
judges are permitted to accept impermanent items such as meals and need not report
them unless the value exceeds $100. The statute does not explicitly mention waiver of
fees for such events as CLEs, but the committee read the provision as covering them.
That section provides that judges may accept but must report ““tickets to, among other
things, educational events with a value of $50 or more. Although judges are not
generally given “tickets” when provided with a reduced or waived fee to attend a CLE,
the committee viewed this kind of benefit as falling within the spirit of the statute. Judges
would still be allowed to attend CLEs at a reduced or waived charge, but simply would
have to report the reduction or waiver. The committee concluded that this is consistent
with the spirit of the statute, parallel with the obligations that other jurisdictions will
impose in adopting the ABA Model Code requirements, important for reasons of
transparency, and not unduly burdensome on judges.
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Canon 4

A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE SHALL NOT ENGAGE IN POLITICAL OR
CAMPAIGN ACTIVITY THAT IS INCONSISTENT WITH THE INDEPENDENCE, INTEGRITY, OR
IMPARTIALITY OF THE JUDICIARY.

Rule 4.1: Political and Campaign Activities of Judges
and Judicial Candidates in General

(A) Except as permitted by law,* or by this CanonRules4-24-3,and-44, a
judge or a judicial candidate* shall not:

(1) act as a leader in, or hold an office in, a political organization;*

(2) make speeches on behalf of a political organization;

(3) publicly endorse or oppose a candidate for any public office;

(4) solicit funds for, pay an assessment to, or make a contribution to a

political organization or a candidate for public office;

(5) attend or purchase tickets for dinners or other events sponsored

by a political organization or a candidate for public office;

(6) publicly identify himself or herself as a candidate of a political

organization;

(7) seek, accept, or use endorsements from a political organization;

(8) personally solicit* or accept campaign contributions-ether-than
SRS eaes e s co s e o be e e Sl e AL

(9) use or permit the use of campaign contributions for the private

benefit of the judge-the-candidate; or others;

(10) use court staff, facilities, or other court resources as a judicial

candidate ir-a-campaign-forjudicial-office;

(11) knowingly,* or with reckless disregard for the truth, make any

false or misleading statement;

(12) make any statement that would reasonably be expected to affect

the outcome or impair the fairness of a matter pending* or

impending* in any court; or

(13) in connection with cases, controversies, or issues that are likely to

come before the court, make pledges, promises, or commitments that

are inconsistent with the impartial* performance of the adjudicative

duties of judicial office.

(B) A judge or judicial candidate shall take reasonable measures to ensure
that other persons do not undertake, on behalf of the judge or judicial
candidate, any activities prohibited under paragraph (A),__except as
permitted by Rule 4.3.

Comment

General Considerations
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[1] Even-when-subject-to-publicelection,aA judge plays a role different from that |

of a legislator or executive branch official. Rather than making decisions based upon the
expressed views or preferences of the electorate, a judge makes decisions based upon the
law and the facts of every case. Therefore, in furtherance of this interest, judges and
judicial candidates must, to the greatest extent possible, be free and appear to be free
from political influence and political pressure. This Canon imposes narrowly tailored
restrictions upon the political and campaign activities of all judges and judicial
candidates, taking into account the various methods of selecting judges.

[2] When a person becomes a judicial candidate, this Canon becomes applicable
to his or her conduct.

Participation in Political Activities |

[3] Public confidence in the independence and impartiality of the judiciary is
eroded if judges or judicial candidates are perceived to be subject to political influence.
Although judges and judicial candidates may register to vote as members of a political
party, they are prohibited by paragraph (A)(1) from assuming leadership roles in political
organizations.

[4] Paragraphs (A)(2) and (A)(3) prohibit judges and judicial candidates from
making speeches on behalf of political organizations or publicly endorsing or opposing
candidates for public office, respectively, to prevent them from abusing the prestige of
judicial office to advance the interests of others. See Rule 1.3. Fhese—Rules—do-—neot

[5] Although members of the families of judges and judicial candidates are free to
engage in their own political activity, including running for public office, there is no
“family exception” to the prohibition in paragraph (A)(3) against a judge or candidate
publicly endorsing candidates for public office. A judge or judicial candidate must not
become involved in, or publicly associated with, a family member’s political activity or
campaign for public office. To avoid public misunderstanding, judges and judicial
candidates should take, and should urge members of their families to take, reasonable
steps to avoid any implication that they endorse any family member’s candidacy or other
political activity.

[6] Judges and judicial candidates retain the right to participate in the political
process as voters in both primary and general elections. For purposes of this Canon,
participation in a caucus-type election procedure does not constitute public support for or
endorsement of a political organization or candidate, and is not prohibited by paragraphs
(A)(2) or (A)(3).

Statements and Comments Made during a Campaign for Judicial Office |

[7] Judicial candidates must be scrupulously fair and accurate in all statements
made by them and by their eampaign retention committees. Paragraph (A)(11) obligates |
candidates and their committees to refrain from making statements that are false or
misleading, or that omit facts necessary to make the communication considered as a
whole not materially misleading.
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[8] Judicial candidates are sometimes the subject of false, misleading, or unfair
allegations.-made-by opposing-candidatesthird-parties;-or-the-media. For example, false
or misleading statements might be made regarding the identity, present position,
experience, qualifications, or judicial rulings of a candidate. In other situations, false or
misleading allegations may be made that bear upon a candidate’s integrity or fitness for
judicial office. As long as the candidate does not violate paragraphs (A)(11), (A)(12), or
(A)(13) the candldate may make a factually accurate publlc response —Iheeletmen—when

maklnq any such response, the |udqe should maintain the dlqnltv aDDroorlat to |ud| al

[109] Paragraph (A)(12) prohibits judicial candidates from making comments that
might impair the fairness of pending or impending judicial proceedings. This provision
does not restrict arguments or statements to the court or jury by a lawyer who is a judicial
candidate, or rulings, statements, or instructions by a judge that may appropriately affect
the outcome of a matter.

Pledges, Promises, or Commitments Inconsistent with Impartial Performance of the
Adjudicative Duties of Judicial Office

[£210] The role of a judge is different from that of a legislator or executive
branch official—even—when—the—judge—is—subjectto—public—election— Campaigns for
retention to judicial office must be conducted differently from campaigns for other
offices. The narrowly drafted restrictions upon political and campaign activities of
judicial candidates provided in Canon 4 are intended to help preserve the integrity and
independence of the |ud|C|arv and to honor Colorado’s merlt based system of selectlnq
and retalnlnq |udqes :

[£211] Paragraph (A)(13) makes applicable to both judges and judicial candidates
the prohibition that applies to judges in Rule 2.10(B), relating to pledges, promises, or
commitments that are inconsistent with the impartial performance of the adjudicative
duties of judicial office.

[£312] The making of a pledge, promise, or commitment is not dependent upon,
or limited to, the use of any specific words or phrases; instead, the totality of the
statement must be examined to determine if a reasonable person would believe that the
candidate for judicial office has specifically undertaken to reach a particular result.
Pledges, promises, or commitments must be contrasted with statements or
announcements of personal views on legal, political, or other issues, which are not
prohibited. When making such statements, a judge should acknowledge the overarching
judicial obligation to apply and uphold the law, without regard to his or her personal
views.
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judge's home publicly endorsed candidate for public office, thereb¥ ngaging in a prohibited

political activity and improperly lending the prestige of his office to advance the private interests
of another. In re Inquiry Concerning McCormick, 639 N.W.2d 12 (lowa 2002).

Ethics Opinions

To make clear th n ntribution he j ' litical candi is not from th

judge, that contribution should be made in the spouse’s name alone from the spouse’s separate
bank account with no reference to the judge or judicial position. Colo. J.E.A.B. Op. 06-04.

A judge may not contribute to another judge’s retention campaign fund. Although a judge
standing for retention is not necessarily a candidate for “public” office, judicial contributions to
retention elections necessarily politicizes them, in contravention to the Code. Ak. Op. 98-3.

A judge may not attend a political party caucus. A judge may vote in a primary election, even
when participation is conditioned on party affiliation. Utah. Ad. Op. 2002-1.

A judge may not act as a master of ceremonies at a “Meet the Candidates Night” sponsored by a
local PTA, because the meeting is a political gathering. Utah Ad. Op. 98-15.

The committee made a number of changes to Proposed Rule 4.1, all of which were
designed to tailor the Rule to Colorado’s merit-selection system.
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Rule 4.2: Political and Campaign Activities of a Judge Who is a Candidate for
Retention Judicial-Candidatesin-Public Elections

(A) A judicial candidate* in a partisan,—honpartisan,—er—retention public
election* shall:
(1) act at all times in a manner consistent with the independence,*
integrity,* and impartiality* of the judiciary;
(2) comply with all applicable federal and state election, election
campaign, and election campaign fund-raising laws and regulations ef

this jurisdiction;

(3) review and approve the content of all campaign statements and
materials produced by the candidate or his or her campaign
committee, as authorized by Rule 4.43, before their dissemination;
and

(4) take reasonable measures to ensure that other persons do not
undertake on behalf of the candidate activities, other than those
described in Rule 4.43, that the candidate is prohibited from doing by
Rule 4.1-;
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information about whether or not the judges should be retained. Viewers might reasonably

X hat the j W king an roval v nd might therefore understand that th

judge is engaging in campaign activity. Colo. J.E.A.B. Op. 08-04.

The committee also altered Proposed Rule 4.2 to better reflect Colorado’s merit selection
system. Specifically, it modified the language in subsection (A) to reflect the fact that
judges in Colorado are only subject to retention elections. The committee also deleted
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subsections (B) and (C) in their entirety because they pertain to elected judges. All of the
comments refer to subsections (B) and (C), hence, they were eliminated too.
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The committee eliminated Proposed Rule 4.3 in its entirety. Although this rule pertains
to appointed judges, it is directed to the conduct of nominees, over whom the Commission
on Judicial Discipline has no jurisdiction.

91




Rule 4.34: Retention Campaign Committees

(A) A judicial-candidate*subject-topublicelection*_judge who is a

idate for retention in offi houl tain from an mpaign activit
in_connection with the judge’s own candidacy unless there is active
opposition to his or her retention in office. -If there is active opposition to the
retention of a candidate |udgemay—estab#sh—a—eampa4gﬂ—eemm+ttee—te

(1) The judge may speak at public meetings;
(2) the judge may use advertising media, provided that the

vertising is within th n f proper judicial rum;
(3) a nonpartisan citizens’ committee or committees advocating
| retention in office m rganiz thers, either on their own
initiative or at the request of the judge;
(4) any committee organiz rsuant t tion (A
raise funds for the judge’s camgaign, but the judge should not solicit funds
rsonall t any fun t th id to the j mmitt

—h

or relmbursement of the judge’s camgalgn expenses;

(5) the judge should not be advised of the source of funds
raised by the committee or committees;

(6) the j hould review an rove th ntent of

statements and materials produced by the committee or committees before
their dissemination.

: , A
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Comment

[1] Judicial candidates are prohibited from personally soliciting funds in support

of their retention eampaign—centributions—or personally accepting retention campaign
contrlbutlons See Rule 41(A)(8) Ihls—Rule—Feeegm%es—that—m—many—jﬂ%deen&

[2] Retention cCampaign committees may solicit and accept campaign
contributions, manage the expenditure of campaign funds, and generally conduct
campaigns. Judicial c€andidates are responsible for compliance with the requirements of
election law and other applicable law, and for the activities of their retention campaign
committees.

[3] At the start of a retention campaign, the candidate must instruct the retention
campaign committee to solicit or accept only such contributions as are reasonable in
amount, appropriate under the circumstances, and in conformity with applicable law.
Although lawyers and others who might appear before a judge who is retained suceessful

candidate-forjudicial-office are permitted to make campaign contributions, the judgee
hould not be mformed of the source of an;g funds sheuldrmstmet—hl&epmpeampargn

%

Ethics Opinions

A great deal of media attention to a judge’s ruling, even if it is critical of the ruling, does not, in
itself, constltute act|ve oggosmon to the |udge S retent|on However, if there is an organized

the |udges retentlon that have been broadcast to a Qubllc audience, the |udge may safelx
conclude that there is active opposition to the judge’s retention. Here, the Board concludes that
the numerous comments posted on the local newspaper’s website recommending non-retention
f the j moun iv ition. Neverthel he Boar ions the j h ven
though he may, ethically, campaign for retention, he should begin a campaign with great care,
bearing in mind that our system strongly disfavors judicial campaigns. Colo. J.E.A.B. Op. 08-05.

A judge standing for retention may not appear on a television program in which a representative
of the League of Women Voters would ask them questions to help provider viewers with more
information whether or n he j houl retained.  Viewers might r nabl

expect that the judge was seeking an approval vote and might therefore understand that the
judge is engaging in campaign activity. Colo. J.E.A.B. 08-04.
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A judge may operate a retention campaign if there is active opposition to the judge’s retention.
Activ ition not incl low-aver rformance ratin h icial Con
Commission or casual, water-cooler type discussions in opposition to the judge’s retention, but
can include scenarios where an anti-retention message is broadcast to a large audience of

ntial voter h hr hal r h itor, lawn signs, or pai vertisements in
publication. Active opposition may also be found in news stories, timed to a judge’s retention
election, that raise negative facts and qualification issues not immediately relevant to a news-
making case. Utah Ad. Op. 2000-05.

Proposed Rule 4.4 was renumbered and its substance altered so that it focuses on
retention campaign committees. Most of the new language is imported directly from
Colorado’s current Canon 7(B)(2).
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Rule 4.54: Activities of Judges Who Become Candidates for Nonjudicial Office

(A) Upon becoming a candidate for a nonjudicial elective office, a judge shall
resign from judicial office, unless permitted by law* to continue to hold
judicial office.

(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is
not required to resign from judicial office, provided that the judge complies
with the other provisions of this Code.

Comment

[11 In campaigns for nonjudicial elective public office, candidates may make
pledges, promises, or commitments related to positions they would take and ways they
would act if elected to office. Although appropriate in nonjudicial campaigns, this
manner of campaigning is inconsistent with the role of a judge, who must remain fair and
impartial to all who come before him or her. The potential for misuse of the judicial
office, and the political promises that the judge would be compelled to make in the course
of campaigning for nonjudicial elective office, together dictate that a judge who wishes to
run for such an office must resign upon becoming a candidate.

[2] The “resign to run” rule set forth in paragraph (A) ensures that a judge cannot
use the judicial office to promote his or her candidacy, and prevents post-campaign
retaliation from the judge in the event the judge is defeated in the election. When a judge
IS seeking appointive nonjudicial office, however, the dangers are not sufficient to
warrant imposing the “resign to run” rule.

Proposed Rule 4.5 was renumbered to reflect the deletion of Proposed Rule 4.3. The
committee made no substantive change and unanimously approved it as drafted by the
ABA.
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[PROPOSED]
COLORADO CODE OF JUDICIAL CONDUCT
JANUARY 1, 2010
[CLEAN COPY]

Preamble

[1] An independent, fair and impartial judiciary is indispensable to our system of
justice. The United States legal system is based upon the principle that an independent,
impartial, and competent judiciary, composed of men and women of integrity, will
interpret and apply the law that governs our society. Thus, the judiciary plays a central
role in preserving the principles of justice and the rule of law. Inherent in all the Rules
contained in this Code are the precepts that judges, individually and collectively, must
respect and honor the judicial office as a public trust and strive to maintain and enhance
confidence in the legal system.

[2] Judges should maintain the dignity of judicial office at all times, and avoid
both impropriety and the appearance of impropriety in their professional and personal
lives. They should aspire at all times to conduct that ensures the greatest possible public
confidence in their independence, impartiality, integrity, and competence.

[3] The Colorado Code of Judicial Conduct establishes standards for the ethical
conduct of judges and judicial candidates. It is not intended as an exhaustive guide for the
conduct of judges and judicial candidates, who are governed in their judicial and personal
conduct by general ethical standards as well as by the Code. The Code is intended,
however, to provide guidance and assist judges in maintaining the highest standards of
judicial and personal conduct, and to provide a basis for regulating their conduct through
disciplinary agencies.

Scope

[1] The Colorado Code of Judicial Conduct consists of four Canons, numbered Rules
under each Canon, and Comments that generally follow and explain each Rule. Scope and
Terminology sections provide additional guidance in interpreting and applying the Code. An
Application section establishes when the various Rules apply to a judge or judicial candidate.

[2] The Canons state overarching principles of judicial ethics that all judges must
observe. Although a judge may be disciplined only for violating a Rule, the Canons provide
important guidance in interpreting the Rules. Where a Rule contains a permissive term, such
as “may” or “should,” the conduct being addressed is committed to the personal and
professional discretion of the judge or candidate in question, and no disciplinary action
should be taken for action or inaction within the bounds of such discretion.
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[3] The Comments that accompany the Rules serve two functions. First, they provide
guidance regarding the purpose, meaning, and proper application of the Rules. They contain
explanatory material and, in some instances, provide examples of permitted or prohibited
conduct. Comments neither add to nor subtract from the binding obligations set forth in the
Rules. Therefore, when a Comment contains the term “must,” it does not mean that the
Comment itself is binding or enforceable; it signifies that the Rule in question, properly
understood, is obligatory as to the conduct at issue.

[4] Second, the Comments identify aspirational goals for judges. To implement fully
the principles of this Code as articulated in the Canons, judges should strive to exceed the
standards of conduct established by the Rules, holding themselves to the highest ethical
standards and seeking to achieve those aspirational goals, thereby enhancing the dignity of
the judicial office.

[5] The Rules of the Colorado Code of Judicial Conduct are rules of reason that
should be applied consistent with constitutional requirements, statutes, other court rules, and
decisional law, and with due regard for all relevant circumstances. The Rules should not be
interpreted to impinge upon the essential independence of judges in making judicial
decisions.

[6] Although the black letter of the Rules is binding and enforceable, it is not
contemplated that every transgression will result in the imposition of discipline. Whether
discipline should be imposed should be determined through a reasonable and reasoned
application of the Rules, and should depend upon factors such as the seriousness of the
transgression, the facts and circumstances that existed at the time of the transgression, the
extent of any pattern of improper activity, whether there have been previous violations, and
the effect of the improper activity upon the judicial system or others.

[7] The Code is not designed or intended as a basis for civil or criminal liability.
Neither is it intended to be the basis for litigants to seek collateral remedies against each
other.

ANNOTATION

By expressing approval of the canons of ethics, the supreme court did not enact them into law.
In re Petition of Colo. Bar Ass'n, 137 Colo. 357, 325 P.2d 932 (1958).

Nevertheless, they are recognized as principles of exemplary conduct. Although the canons
employing language of wide coverage cannot be given the effect of law, they nevertheless are
recognized generally as a system of principles of exemplary conduct and character. In re Petition
of the Colo. Bar Ass'n, 137 Colo. 357, 325 P.2d 932 (1958).

Neither the supreme court nor the grievance committee has the power or authority to institute or
conduct disciplinary proceedings of any kind involving the conduct of a duly elected judge, he
being responsible solely to the people, the constitution fixing the remedy at impeachment. In re
Petition of Colo. Bas Ass’n, 137 Colo. 357, 325 P.2d 932 (1958).
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Terminology

The first time any term listed below is used in a Rule in its defined sense, it is followed
by an asterisk (*).

“Appropriate authority” means the authority having responsibility for initiation of
disciplinary process in connection with the violation to be reported. In Colorado, the
Commission on Judicial Discipline is the authority responsible for investigating judicial
misconduct and disciplining judges, except with respect to Denver County court and
municipal judges, over whom it has no jurisdiction. See Rules 1.1, 2.14 and 2.15.

“Contribution” means both financial and in-kind contributions, such as goods,
professional or volunteer services, advertising, and other types of assistance which, if
obtained by the recipient otherwise, would require a financial expenditure. See Rule 3.7.

“De minimis,” in the context of interests pertaining to disqualification of a judge, means
an insignificant interest that could not raise a reasonable question regarding the judge’s
impartiality. See Rule 2.11.

“Domestic partner” means a person with whom another person maintains household and
an intimate relationship, other than a person to whom he or she is legally married. See
Rules 2.11, 3.13, and 3.14.

“Economic interest” means ownership of more than a de minimis legal or equitable
interest. Except for situations in which the judge participates in the management of such a
legal or equitable interest, or the interest could be substantially affected by the outcome
of a proceeding before a judge, it does not include:

(5) an interest in the individual holdings within a mutual or common investment
fund;

(6) an interest in securities held by an educational, religious, charitable, fraternal,
or civic organization in which the judge or the judge’s spouse, domestic
partner, parent, or child serves as a director, an officer, an advisor, or other
participant;

(7) a deposit in a financial institution or deposits or proprietary interests the judge
may maintain as a member of a mutual savings association or credit union, or
similar proprietary interests; or

(8) an interest in the issuer of government securities held by the judge.

See Rules 1.3 and 2.11.

“Fiduciary” includes relationships such as executor, administrator, trustee, or guardian.
See Rules 2.11, 3.2, and 3.8.

“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as maintenance of an
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open mind in considering issues that may come before a judge. See Canons 1, 2, and 4,
and Rules 1.2, 2.2, 2.10, 2.11, 2.13, 3.1, 3.12, 3.13, 4.1, and 4.2.

“Impending matter” is a matter that is imminent or expected to occur in the near future.
See Rules 2.9, 2.10, 3.13, and 4.1.

“Impropriety” includes conduct that violates the law, court rules, or provisions of this
Code, and conduct that undermines a judge’s independence, integrity, or impartiality. See
Canon 1 and Rule 1.2.

“Independence” means a judge’s freedom from influence or controls other than those
established by law. See Canons 1 and 4, and Rules 1.2, 3.1, 3.12, 3.13, and 4.2.

“Integrity” means probity, fairness, honesty, uprightness, and soundness of character.
See Canon 1 and Rule 1.2.

“Judicial candidate” means a sitting judge who is seeking selection for judicial office
by appointment or retention. See Rules 2.11, 4.1, 4.2, and 4.3.

“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances. See Rules
2.11,2.15, 2.16, 3.6, and 4.1.

“Law” encompasses court rules and orders as well as statutes, constitutional provisions,
and decisional law. See Rules 1.1, 2.1, 2.2, 2.6, 2.7, 2.9, 3.1, 3.4, 3.9, 3.12, 3.13, 3.14,
3.15;4.1,4.2,and 4.4.

“Member of the judge’s family” means a spouse, domestic partner, child, grandchild,
parent, grandparent, or other relative or person with whom the judge maintains a close
familial relationship. See Rules 3.7, 3.8, 3.10, and 3.11.

“Member of a judge’s family residing in the judge’s household” means any relative of
a judge by blood or marriage, or a person treated by a judge as a member of the judge’s
family, who resides in the judge’s household. See Rules 2.11 and 3.13.

“Nonpublic information” means information that is not available to the public.
Nonpublic information may include, but is not limited to, information that is sealed by
statute or court order or impounded or communicated in camera, and information offered
in grand jury proceedings, presentencing reports, dependency cases, or psychiatric
reports. See Rule 3.5.

“Pending matter” is a matter that has commenced. A matter continues to be pending
through any appellate process until final disposition. See Rules 2.9, 2.10, 3.13, and 4.1.
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“Personally solicit” means a direct request made by a judge or judicial candidate for
financial support or in kind services, whether made by letter, telephone, or any other
means of communication. See Rule 4.1

“Political organization” means a political party or other group sponsored by or affiliated
with a political party or candidate, the principal purpose of which is to further the election
or appointment of candidates for political office. For purposes of this Code, the term does
not include a judicial candidate’s retention committee created as authorized by Rule 4.3.
See Rule 4.1.

“Public election” includes primary and general elections, partisan elections, nonpartisan
elections, and retention elections. See Rule 4.2.

“Third degree of relationship” includes the following persons: great-grandparent,

grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild,
nephew, and niece. See Rule 2.11.
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Application

The Application section establishes when the various Rules apply to a judge or
judicial candidate.

I. Applicability of This Code

(A) The provisions of the Code apply to all full-time judges. Parts Il through
V of this section identify those provisions that apply to four distinct
categories of part-time judges. The four categories of judicial service in other
than a full-time capacity are necessarily defined in general terms because of
the widely varying forms of judicial service. Canon 4 applies to judicial
candidates.

(B) A judge, within the meaning of this Code, is anyone who is authorized to
perform judicial functions, including an officer such as a magistrate, referee,
or member of the administrative law judiciary.

Comment

[1] The Rules in this Code have been formulated to address the ethical obligations
of any person who serves a judicial function, and are premised upon the supposition that
a uniform system of ethical principles should apply to all those authorized to perform
judicial functions.

[2] The determination of which category and, accordingly, which specific Rules

apply to an individual judicial officer, depends upon the facts of the particular

judicial service.

[3] This code does not apply to a person appointed by the court to serve as a
master in a particular case. This code does not apply to municipal judges except to the
extent it is made applicable by statute, municipal charter or ordinance. However,
reference to the code by all judicial officers, including municipal judges, is recommended
to provide guidance concerning the proper conduct for judges.

I1. Senior and Retired Judges

Senior judges, while under contract pursuant to the senior judge program, and
retired judges, while recalled and acting temporarily as a judge, not required to
comply:

(A) with Rule 3.9 (Service as Arbitrator or Mediator); or

(B) with Rule 3.8 (Appointments to Fiduciary Positions).

I11. Part-Time Judges
A judge who serves on a part-time basis
(A) is not required to comply:
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(1) with Rules 3.8 (Appointments to Fiduciary Positions), 3.9 (Service
as Arbitrator or Mediator), 3.10 (Practice of Law), 3.11 (A) and (B)
(Financial, Business, or Remunerative Activities); and
(B) shall not practice law in the court on which the judge serves or in any
comparable level court in the same judicial district on which the judge serves
or in any court subject to the appellate jurisdiction of the court on which the
judge serves, and shall not act as a lawyer in a proceeding in which the judge
has served as a judge or in any other proceeding related thereto;

(C) shall not practice law with respect to any controversies which will or
appear likely to come before the court on which the judge serves or any court
of the same or comparable jurisdiction within the same judicial district on
which the judge serves.

Comment

[1] This Canon limits a part-time judge from practicing law in any comparable
level court in the same judicial district as the judge serves. However, this prohibition
shall not apply to any temporary assignment of a part-time judge to a comparable level
court outside the judicial district as the judge serves. In addition, this prohibition shall
not apply to a one-time assignment of a part-time judge to a court of higher jurisdiction
(such as a one-time assignment under order in a district court case) either within, or
outside of, the judicial district in which the Judge serves. A part-time judge serving on
temporary assignment is not thereby precluded from practicing law in the court to which
that judge may be temporarily assigned. During such period of temporary assignment,
however, the judge shall not actively participate as counsel in any case pending before
the court to which the judge is temporarily assigned.

[2] A part-time judge who practices law must avoid undertaking or continuing
any relationship which precludes the judge from maintaining the integrity of the bench
which he or she serves and at the same time providing the undivided loyalty to clients
which the exercise of professional judgment on behalf of a client demands. Being “of
counsel” is deemed to be the practice of law, whereas acting as a mediator or arbitrator is
not deemed to be the practice of law. Necessarily, the professional responsibilities of a
part-time judge who practices law limit the practice of law by the judge’s partners and
associates.

ANNOTATION
Ethics Opinions

A part-time county court judge with authority by chief judge order to preside over cases in the
district court may not appear as a lawyer in the district court in the judicial district. In this case,
the part-time judge had continuing authority to hear district court criminal cases, but never
exercised his authority. The opinion precludes the judge from appearing in district court civil
cases in the same judicial district. CJEAB Op. 07-06.

IV. Appointed Judges
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An Appointed Judge who serves pursuant to C.R.C.P. 122 and section 13-3-111,

C.R.S., for the period of the appointment, and in his or her capacity as Appointed

Judge,

(B) is not required to comply with the following canons:
(1) 2.10 (A) (Judicial Statements on Pending and Impending
Cases), except as to the case where he or she is appointed, and
should require similar abstention from comment on the part of
those personnel who are subject to the Appointed Judge’s
direction and control;
(2) 3.2 (Appearances Before Governmental Bodies and
Consultation with Governmental Officials); 3.3 (Testifying as a
Character Witness); 3.4 (Appointments to Governmental
Positions); 3.7 (Participation in Educational, Religious,
Charitable, Fraternal, or Civic Organizations and Activities); 3.8
(Appointments to Fiduciary Positions); 3.9 (Service as Arbitrator
of Mediator); 3.10 (Practice of Law); 3.11 (Financial, Business, or
Remunerative Activities); 3.12 (Compensation for Extrajudicial
Activities); 3.13 (C) (Reporting of Certain Gifts, Loans, Bequests,
Benefits, or Other things of Value); 3.14 (Reimbursement of
Expenses and Waivers of Fees or Charges); and 3.15 (Reporting
Requirements);
(3) 4.1 (A)(5, 12, 13) (Political and Campaign Activities of Judges
in General); 4.2 (Political and Campaign Activities of a Judge
Standing for Retention); and 4.4 (Campaign Committees).
(B) should refrain as follows:

(1) from financial and business dealings that relate directly to
any issues in the case to which the Appointed Judge is appointed;

(2) from accepting any gift, bequest, favor or loan from any
party to or the lawyer appearing in the case to which the appointed
judge is appointed, and should require a spouse, domestic partner or
family member residing in the judge’s household to refrain from
accepting gifts, bequests, favors, or loans in the same manner as the
judge.

V1. Time for Compliance

A person to whom this Code becomes applicable shall comply immediately with its
provisions, except that those judges to whom Rules 3.8 (Appointments to Fiduciary
Positions) and 3.11 (Financial, Business, or Remunerative Activities) apply shall
comply with those Rules as soon as reasonably possible, but in no event later than
one year after the Code becomes applicable to the judge.

Comment

[1] If serving as a fiduciary when selected as judge, a new judge may,
notwithstanding the prohibitions in Rule 3.8, continue to serve as fiduciary, but only for
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that period of time necessary to avoid serious adverse consequences to the beneficiaries
of the fiduciary relationship and in no event longer than one year. Similarly, if engaged at
the time of judicial selection in a business activity, a new judge may, notwithstanding the

prohibitions in Rule 3.11, continue in that activity for a reasonable period but in no event
longer than one year.
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Canonl

A JUDGE SHALL UPHOLD AND PROMOTE THE INDEPENDENCE, INTEGRITY, AND
IMPARTIALITY OF THE JUDICIARY, AND SHALL AVOID IMPROPRIETY AND THE
APPEARANCE OF IMPROPRIETY.

Rule 1.1: Compliance with the Law
A judge shall comply with the law,* including the Code of Judicial Conduct.
Comment

[1] Conduct by a judge that violates a criminal law may, unless the violation is
minor, constitute a violation of the requirement that a judge must comply with the law.

[2] Every judge subject to the Code of Judicial Conduct, upon being convicted of
a crime, except misdemeanor traffic offenses or traffic ordinance violations not including
the use of alcohol or drugs, shall notify the appropriate authority* in writing of such
conviction within ten days after the date of the conviction. In addition, the clerk of any
court in this state in which the conviction was entered shall transmit to the appropriate
authority within ten days after the date of the conviction a certificate thereof. This
obligation to self-report convictions is a parallel but independent obligation of judges
admitted to the Colorado bar to report the same conduct to the Office of Attorney
Regulation pursuant to C.R.C.P. 251.20.

ANNOTATION

Violations by a judge of federal or state criminal law may constitute a violation of the
requirement that a judge must comply with the law, unless the violation is trivial. Matter of
Vandelinde, 366 S.E.2d 631, 633 (W. Va. 1988) (involving a magistrate judge’s misconduct in the
form of excess election contributions).

Violation of law, however trivial, harmless or isolated, is not necessarily a violation of the judicial
canons. However, conduct that is grave, intentional and threatening, such as criminal mischief in
third degree, falls on censurable side of line. In re Conduct of Roth, 645 P.2d 1064 (Or. 1982)
(disciplining a judge for third degree criminal mischief).

Some violations of law (such as minor traffic infractions) may be of such a nature as to not come
within the intended meaning of [this Rule]. In re Sawyer, 594 P.2d 805, 811 (Or. 1979)
(concluding that a judge who is regularly-employed as a part-time teacher for pay by a state-
funded college violates a state constitutional prohibition against officials of one state department
exercising functions of another).

Rule 1.2: Promoting Confidence in the Judiciary
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A judge shall act at all times in a manner that promotes public confidence in the
independence,* integrity,* and impartiality* of the judiciary, and shall avoid
impropriety and the appearance of impropriety.

Comment

[1] Public confidence in the judiciary is eroded by improper conduct and conduct
that creates the appearance of impropriety. This principle applies to both the professional
and personal conduct of a judge.

[2] A judge should expect to be the subject of public scrutiny that might be
viewed as burdensome if applied to other citizens, and must accept the restrictions
imposed by the Code.

[3] Conduct that compromises or appears to compromise the independence,
integrity, and impartiality of a judge undermines public confidence in the judiciary.
Because it is not practicable to list all such conduct, the Rule is necessarily cast in general
terms.

[4] Judges should participate in activities that promote ethical conduct among
judges and lawyers, support professionalism within the judiciary and the legal profession,
and promote access to justice for all.

[5] Impropriety occurs when the conduct compromises the ability of the judge to
carry out judicial responsibilities with integrity, impartiality and competence. Actual
improprieties include violations of law, court rules or provisions of this Code. The test for
appearance of impropriety is whether the conduct would create in reasonable minds a
perception that the judge violated this Code or engaged in other conduct that reflects
adversely on the judge’s honesty, impartiality, temperament, or fitness to serve as a
judge.

[6] A judge should initiate and participate in community outreach activities for the
purpose of promoting public understanding of and confidence in the administration of
justice. In conducting such activities, the judge must act in a manner consistent with this
Code.

ANNOTATION

Law reviews. For article, “From the Cloister of the Street: Judicial Ethics and Public Expression”,
see 64 Den. U. L. Rev. 549 (1988).

One meaning of impartiality in the judicial context is lack of bias for or against any party to a
proceeding. Impartiality may also involve open-mindedness, not in the sense that judges should
have no preconceptions on legal issues, but rather that judges should be willing to consider views
that oppose those preconceptions and remain open to persuasion when those issues arise in a
pending case. Republican Party of Minn. v. White, 536 U.S. 765, 775, 779 (2002).

The role of the judiciary, if its integrity is to be maintained, is one of impartiality. People v.
Martinez, 185 Colo. 187, 523 P.2d 120, aff'd, 186 Colo. 225, 526 P.2d 1325 (1974).

Courts must meticulously avoid any appearance of partiality, not merely to secure the confidence
of the litigants immediately involved, but to retain public respect and secure willing and ready
obedience to their judgments. Wood Bros. Homes v. City of Fort Collins, 670 P.2d 9 (Colo. App.
1983).
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The duty to be impartial cannot be fulfilled where, by his active role in the presentation of the
prosecution’s case, a trial judge calls witnesses, presents evidence, and cross-examines defense
witnesses, because these are the acts of an advocate and not a judge. People v. Martinez, 185
Colo. 187, 523 P.2d 120, aff'd, 186 Colo. 225, 526 P.2d 1325 (1974).

Such conduct constitutes reversible error. The assumption by the court of the role of advocate
for the prosecution is inconsistent with the proper function of the judiciary and constitutes
reversible error. People v. Martinez, 185 Colo. 187, 523 P.2d 120, aff'd, 186 Colo. 225, 526 P.2d
1325 (1974).

Courts must meticulously avoid any appearance of partiality, not merely to secure the confidence
of the litigants immediately involved, but to retain public respect and secure willing and ready
obedience to their judgments. Wood Bros. Homes v. City of Fort Collins, 670 P.2d 9 (Colo. App.
1983).

Judge’s advice to prosecution not error unless defendant denied fair trial. While it may be ill-
advised for a trial judge to point out a possible deficiency in the prosecution’s case, such conduct
is not reversible error where it does not so depart from the required standard of impartiality as to
deny the defendant a fair trial. People v. Adler, 629 P.2d 569 (Colo. 1981).

Judge is ill-advised to be expert witness and judge on same issue in two proceedings. The
actions of a retired judge in becoming an expert witness in a case concerning the same issue —
size of attorney fees in an estate proceeding — as in another dispute raises the specter of an
appearance of impropriety. The judge is ill-advised to place himself in this position and then
preside at the trial of the latter case. However, when the judge does not actually testify in the
former case, and the record contains no indication that the judge acted with prejudice, the judge
does not have such an interest as to require disqualification. Colo. State Bd. Of Agriculture v.
First Nat'l Bank, 671 P.2d 1331 (Colo. App. 1983).

Actual bias arises where a prejudice in all probability prevents a judge from dealing fairly with a
party. People v. Julien, 47 P.3d 1194 (Colo. 2002).

Disqualification requires more than mere relationship. Determining factors are closeness of the
relationship and its bearing on the underlying case. Schupper v. People, 157 P.3d 516 (Colo.
2007).

Existence of a marriage relationship between a judge and a deputy district attorney in the same
county is sufficient to establish grounds for disqualification even though no other facts call into
guestion the judge’s impartiality. Smith v. Beckman, 683 P.2d 1214 (Colo. App. 1984).

While a dissent may be written in a succeeding case or two, the code of judicial conduct should
bury the idea of a judge dissenting on the same issue ad infinitum. People v. Steed, 189 Colo.
212, 540 p.2d 323 (1975).

Public reprimand ordered based upon appearance of impropriety arising from judge’s conduct
hiring the judicial district’s coroner. Appointee did not apply during application period, selection
was made on basis of criteria not stated in official announcement, including known friendship
with the Chief Justice, and on terms significantly different from those advertised to general
public. In re Johnstone, 2 P.3d 1226 (Alaska 2000).

Ethics Opinions
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A judge whose spouse is running for city council, which exercises supervisory responsibility over
the chief of police and city manager, would not be required to disqualify himself in all cases
charged by the police department. The existence of this relationship would not, in the usual
case, cause the judge’s impartiality to be questioned. Colo. J.E.A.B. Op. 07-09

A part-time county judge who maintains a part-time civil practice may not exercise discretionary
authority to sit as a district judge in criminal matters and also continue to appear in the same
district court as a lawyer on civil matters. To allow a judge to preside over cases while practicing
in the same court would erode confidence in the impartiality of the judiciary. Colo. J.E.A.B. Op.
07-06

A judge may not advertise her ability to perform wedding ceremonies by sending fliers to
wedding planners and may not otherwise solicit business as a wedding officiant. Colo. J.E.A.B.
Op. 07-05

A judge is not required to automatically disqualify himself when the parent of his estranged
godchild or the parent’s colleagues appear before the judge. Colo. J.E.A.B. Op. 07-04.

A judge need not automatically disqualify herself where an attorney who represented the judge’s
adult child, the costs of which were paid by the judge but reimbursed by the adult child, appears
before the judge. Colo. J.E.A.B. Op. 07-01.

An active judge planning to retire in the near future should refrain from setting or hearing private
mediations until the judge actually retires. Colo. J.E.A.B. Op. 06-09

A judge may serve on the board of an organization devoted to seeking funds to assist defendants
in obtaining court-ordered substance abuse treatment, and the judge may make
recommendations to a private foundation that it should fund programs to the same end, but it
would be inappropriate for the judge to assist in determining which particular defendants receive
the scholarship funds. Colo. J.E.A.B. Op. 06-06

A judge should disqualify himself sua sponte if an attorney or firm currently representing the
judge, or the judge’s adversary in a current matter, appears before the judge. A judge should
also disqualify himself sua sponte for a reasonable period, typically for one year, after the
representation has ended, when the judge’s attorney, other members of that firm, the judge’s
adversary’s attorneys, or members of that attorney’s firm appear before the judge in order to
avoid an appearance of impropriety. After the expiration of a reasonable period of time,
disqualification is not required but may be appropriate under the circumstances. Disclosure
should continue until the passage of time or circumstances make the prior representation
irrelevant. Colo. J.E.A.B. No. 06-05.

To avoid an appearance of impropriety, when a judge’s spouse contributes to a political
candidate, the contribution should be made in the spouse’s name alone and from the spouse’s
separate bank account, with no reference to the judge or the judge’s position. Colo. J.E.A.B. Op.
06-04.

A judge may recommend a lawyer only in circumstances where the judge has a sufficiently close
relationship with the requesting party that he would automatically recuse himself from the case
due to the closeness of the relationship regardless of whether the judge had been asked to make
the recommendation. Colo. J.E.A.B. Op. 06-01.
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Service on the judge’s homeowners’ association board of directors would be inappropriate where
the association is large and substantial. Maintains sizable cash reserves and operates under a
large budget, and engages in outside transactions likely to result in litigation. Colo. J.E.A.B. Op.
05-3.

A judge should disqualify himself from cases in which a partner or associate in his brother-in-
law’s firm acts as counsel. Colo. J.E.A.B. Op. 05-02.

A judge need not recuse in every case involving a law enforcement agency for which the judge’s
spouse occasionally performs arson investigations. Colo. J.E.A.B. Op. 05-01.

A mentee judge may discuss pending or impending matters with his or her mentor judge but the
mentee judge alone is responsible for making decisions in the matter. Colo. J.E.A.B. Op. 04-02.

A judge’s report of an attorney’s misconduct in a case pending before the judge requires the
judge to disqualify himself or herself. Colo. J.E.A.B. Op. 04-01.

A judge who, immediately following a hearing, had lunch with one of the attorneys in the
proceeding, violated Canon 2A by creating an appearance of impropriety. The closeness in time
between the hearing and the social lunch could suggest to a reasonable observer that the
attorney had influence over the judge based upon their social relationship. Alaska Formal Op. 021

A judge engages in improper political activity by moderating a partisan political debate. Despite
all candidates being represented and no sponsorship by any political party, political debates by
their nature engage the moderator in political discourse inappropriate to judicial office. Such a

debate improperly lends the prestige of judicial office to the event in a state with a non-elected
judiciary. Alaska Formal Op. 023

While a judge may “speak, write, lecture, and teach on both legal and non-legal subjects” and
may accept compensation so long as the compensation does not exceed a reasonable amount
nor exceed that which would be received by a person who is not a judge, it is not permissible for
a judge to write a regular column in a for-profit publication in which the placement of the article,
not within the judge’s control, could be construed as endorsing other articles or advertisements
that might demean the office. Md. Ethics Op. 2001-01

A judge should not participate on the advisory board of an arbitration association where it is
likely that the judge’s opinions on matters before the board could be construed as the giving of
legal advice. Md. Ethics Op. 1995-06

A judge's introduction of keynote speaker at event that is primarily commemorative but which
also is used to raise funds would create appearance of impropriety. Neb. Ad. Op. 07-01

No appearance of impropriety for judge who serves on board of directors of charitable
organization to allow his name to appear on the organization's stationery provided judge's
position is not identified and his name not selectively emphasized. U.S. Conf. Ad. Op. No. 35

No appearance of impropriety for judge to participate in a seminar in another country designed
to improve relations with that country where judge's expenses are paid by organization unlikely
to come before Utah courts. Utah Ad. Op. 88-10

No appearance of impropriety for judge to teach a course involving only one component of the
bar. Utah Ad. Op. 99-6

Rule 1.3: Avoiding Abuse of the Prestige of Judicial Office
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A judge shall not abuse the prestige of judicial office to advance the personal or
economic interests* of the judge or others, or allow others to do so.

Comment

[1] It is improper for a judge to use or attempt to use his or her position to gain
personal advantage or deferential treatment of any kind. For example, it would be
improper for a judge to allude to his or her judicial status to gain favorable treatment in
encounters with traffic officials. Similarly, a judge must not use judicial letterhead to gain
an advantage in conducting his or her personal business.

[2] A judge may provide a reference or recommendation for an individual based
upon the judge’s personal knowledge. The judge may use official letterhead if the judge
indicates that the reference is personal and if there is no likelihood that the use of the
letterhead would reasonably be perceived as an attempt to exert pressure by reason of the
judicial office.

[3] Judges may participate in the process of judicial selection by cooperating with
appointing authorities and screening committees, and by providing information to such
entities concerning the professional qualifications of a person being considered for
judicial office.

[4] Special considerations arise when judges write or contribute to publications of
for-profit entities, whether related or unrelated to the law. A judge should not permit
anyone associated with the publication of such materials to exploit the judge’s office in a
manner that violates this Rule or other applicable law. In contracts for publication of a
judge’s writing, the judge should retain sufficient control over the advertising to avoid
such exploitation.

ANNOTATION
Ethics Opinions

Judicial officer may not advertise his or her availability to perform wedding ceremonies by
sending fliers to wedding planners and may not otherwise solicit business as a wedding officiant.
Colo. J.E.A.B. Op. 07-05.

Judge may not testify as a character witness on a voluntary basis, but he or she is obligated to
comply with a subpoena if one is issued. Judge should consider attempting to discourage, to the
extent reasonable, a party or lawyer from subpoenaing the judge as a character witness, unless
the interests of justice require the judge’s testimony. Colo. J.E.A.B. Op. No. 06-03.

Judge’s spouse is not subject to the Code of Judicial Conduct and thus may freely pursue elected
office. However, the judge should refrain from attending all political events in support of the
spouse’s candidacy and must avoid activities that could be perceived as constituting an
endorsement of the candidate or using the prestige of the judicial office to benefit the spouse.
Colo. J.E.A.B. Op. 05-05.
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A judge should take appropriate steps to ensure that neither the content of the foreword to a
book a judge was asked to write nor the advertising exploit the judicial office or advance the
private interests of others. Utah Ad. Op. 90-8

Advising a judge to retain control over the advertising of his publications, including a veto right,
to ensure that the judicial position is not exploited nor the private interests of others advanced by
use of the prestige of the judge's office. U.S. Conf. Ad. Op. No. 55

A judge should not receive compensation for publication on how to practice before judge's court;
for-profit publication on scholarly and legal topics permissible. U.S. Conf. Ad. Op. No. 87
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Canon 2

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE IMPARTIALLY,
COMPETENTLY, AND DILIGENTLY.

Rule 2.1: Giving Precedence to the Duties of Judicial Office

The duties of judicial office, as prescribed by law,* shall take precedence over all of
a judge’s personal and extrajudicial activities.

Comment

[1] To ensure that judges are available to fulfill their judicial duties, judges must
conduct their personal and extrajudicial activities to minimize the risk of conflicts that
would result in frequent disqualification. See Canon 3.

[2] Although it is not a duty of judicial office unless prescribed by law, judges are
encouraged to participate in activities that promote public understanding of and
confidence in the justice system.

ANNOTATION

Whether a judge may sit on the board of directors of his or her homeowner’s association is to be
determined on a case-by-case basis. Where the association is large and substantial, maintains
significant cash reserves, operates under a sizeable budget and engages in substantial business-
type contacts with the outside enterprises of the kind that might involve the association in
litigation, it would be inappropriate for a judge to serve on the association’s board. Colo. J.E.A.B.
Op. 05-03.

Rule 2.2: Impartiality and Fairness

A judge shall uphold and apply the law,* and shall perform all duties of judicial
office fairly and impartially.*

Comment

[1] To ensure impartiality and fairness to all parties, a judge must be objective and
open-minded.

[2] Although each judge comes to the bench with a unique background and
personal philosophy, a judge must interpret and apply the law without regard to whether
the judge approves or disapproves of the law in question.

[3] When applying and interpreting the law, a judge sometimes may make good-
faith errors of fact or law. Errors of this kind do not violate this Rule.
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[4] It is not a violation of this Rule for a judge to make reasonable
accommodations to ensure pro se litigants the opportunity to have their matters fairly
heard.

Rule 2.3: Bias, Prejudice, and Harassment

(A) A judge shall perform the duties of judicial office, including
administrative duties, without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, or engage in harassment, including but not
limited to bias, prejudice, or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, and shall not permit court staff, court
officials, or others subject to the judge’s direction and control to do so.

(C) A judge shall require lawyers in proceedings before the court to refrain
from manifesting bias or prejudice, or engaging in harassment, based upon
attributes including but not limited to race, sex, gender, religion, national origin,
ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or
political affiliation, against parties, witnesses, lawyers, or others.

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or
lawyers from making legitimate reference to the listed factors, or similar factors,
when they are relevant to an issue in a proceeding.

Comment

[1] A judge who manifests bias or prejudice in a proceeding impairs the fairness
of the proceeding and brings the judiciary into disrepute.

[2] Examples of manifestations of bias or prejudice include but are not limited to
epithets; slurs; demeaning nicknames; negative stereotyping; attempted humor based
upon stereotypes; threatening, intimidating, or hostile acts; suggestions of connections
between race, ethnicity, or nationality and crime; and irrelevant references to personal
characteristics. Even facial expressions and body language can convey to parties and
lawyers in the proceeding, jurors, the media, and others an appearance of bias or
prejudice. A judge must avoid conduct that may reasonably be perceived as prejudiced or
biased.

[3] Harassment, as referred to in paragraphs (B) and (C), is verbal or physical
conduct that denigrates or shows hostility or aversion toward a person on bases such as
race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation,
marital status, socioeconomic status, or political affiliation.

[4] Sexual harassment includes but is not limited to sexual advances, requests for
sexual favors, and other verbal or physical conduct of a sexual nature that is unwelcome.

Rule 2.4: External Influences on Judicial Conduct
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(A) A judge shall not be swayed by public clamor or fear of criticism.

(B) A judge shall not permit family, social, political, financial, or other
interests or relationships to influence the judge’s judicial conduct or judgment.

(C) A judge shall not convey or permit others to convey the impression that
any person or organization is in a position to influence the judge.

Comment

[1] An independent judiciary requires that judges decide cases according to the
law and facts, without regard to whether particular laws or litigants are popular or
unpopular with the public, the media, government officials, or the judge’s friends or
family. Confidence in the judiciary is eroded if judicial decision making is perceived to
be subject to inappropriate outside influences.

ANNOTATION

The judge may, at her discretion, meet with a special interest group, but the judge is not
required to do so. In assessing whether to grant a request for a meeting, the judge should
require the special interest group to submit a written request specifying the purpose of the
meeting. If the purpose is not improper and the judge wishes to grant the request, she should
send a written response laying out ground rules for the meeting. At the meeting itself, the judge
should ensure that the group is not given any impression that it is in a special position to
influence the judge, and the judge should not engage in any ex parte communications with the
group regarding any pending or impending matters. Colo. J.E.A.B. Op. 08-01.

While a mentee judge may consult with his or her mentor judge or any other judge on “pending
or impending matters,” the extent of those consultations should be limited to aiding the mentee
judge in reaching a final decision on that matter. The consultation should not in any way actually
influence, or appear to influence, the decision the mentee judge is responsible for making in a
pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-judge. Colo. J.E.A.B. Op. 04-02.

Rule 2.5: Competence, Diligence, and Cooperation

(A) A judge shall perform judicial and administrative duties, competently
and diligently.

(B) A judge shall cooperate with other judges and court officials in the
administration of court business.

Comment

[1] Competence in the performance of judicial duties requires the legal
knowledge, skill, thoroughness, and preparation reasonably necessary to perform a
judge’s responsibilities of judicial office.

[2] A judge should seek the necessary docket time, court staff, expertise, and
resources to discharge all adjudicative and administrative responsibilities.

[3] Prompt disposition of the court’s business requires a judge to devote adequate
time to judicial duties, to be punctual in attending court and expeditious in determining
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matters under submission, and to take reasonable measures to ensure that court officials,
litigants, and their lawyers cooperate with the judge to that end.

[4] In disposing of matters promptly and efficiently, a judge must demonstrate
due regard for the rights of parties to be heard and to have issues resolved without
unnecessary cost or delay. A judge should monitor and supervise cases in ways that
reduce or eliminate dilatory practices, avoidable delays, and unnecessary costs.

Rule 2.6: Ensuring the Right to Be Heard

(A) A judge shall accord to every person who has a legal interest in a
proceeding, or that person’s lawyer, the right to be heard according to law.*

(B) A judge may encourage parties to a proceeding and their lawyers to settle
matters in dispute but shall not act in a manner that coerces any party into
settlement.

Comment

[1] The right to be heard is an essential component of a fair and impartial system
of justice. Substantive rights of litigants can be protected only if procedures protecting
the right to be heard are observed.

[2] Notwithstanding Colorado caselaw to the contrary, the steps that are
permissible in ensuring a self-represented litigant’s right to be heard according to law
include but are not limited to liberally construing pleadings; providing brief information
about the proceeding and evidentiary and foundational requirements; modifying the
traditional order of taking evidence; using plain English rather than legal jargon;
explaining the basis for a ruling; and making referrals to any resources available to assist
the litigant in preparation of the case.[3] The judge plays an important role in overseeing
the settlement of disputes, but should be careful that efforts to further settlement do not
undermine any party’s right to be heard according to law. The judge should keep in mind
the effect that the judge’s participation in settlement discussions may have, not only on
the judge’s own views of the case, but also on the perceptions of the lawyers and the
parties if the case remains with the judge after settlement efforts are unsuccessful. Among
the factors that a judge should consider when deciding upon an appropriate settlement
practice for a case are (1) whether the parties have requested or voluntarily consented to a
certain level of participation by the judge in settlement discussions, (2) whether the
parties and their counsel are relatively sophisticated in legal matters, (3) whether the case
will be tried by the judge or a jury, (4) whether the parties participate with their counsel
in settlement discussions, (5) whether any parties are unrepresented by counsel, and (6)
whether the matter is civil or criminal.

[4] Judges must be mindful of the effect settlement discussions can have, not only
on their objectivity and impartiality, but also on the appearance of their objectivity and
impartiality. Despite a judge’s best efforts, there may be instances when information
obtained during settlement discussions could influence a judge’s decision making during
trial, and, in such instances, the judge should consider whether disqualification may be
appropriate. See Rule 2.11(A)(1).
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Rule 2.7: Responsibility to Decide

A judge shall hear and decide matters assigned to the judge, except when
disqualification is required by Rule 2.11 or other law.*

Comment

[1] Judges must be available to decide the matters that come before the court.
Although there are times when disqualification is necessary to protect the rights of
litigants and preserve public confidence in the independence, integrity, and impartiality
of the judiciary, judges must be available to decide matters that come before the courts.
Unwarranted disqualification may bring public disfavor to the court and to the judge
personally. The dignity of the court, the judge’s respect for fulfillment of judicial duties,
and a proper concern for the burdens that may be imposed upon the judge’s colleagues
require that a judge not use disqualification to avoid cases that present difficult,
controversial, or unpopular issues.

ANNOTATION

Unnecessary and unwarranted delay by district court judge in issuing a decision violates this
Rule. In Re Jones, 728 P.2d 311 (Colo. 1986).

Rule 2.8: Decorum, Demeanor, and Communication with Jurors

(A) A judge shall require order and decorum in proceedings before the court.

(B) A judge shall be patient, dignified, and courteous to litigants, jurors,
witnesses, lawyers, court staff, court officials, and others with whom the judge deals
in an official capacity, and shall require similar conduct of lawyers, court staff,
court officials, and others subject to the judge’s direction and control.

(C) A judge shall not commend or criticize jurors for their verdict other than
in a court order or opinion in a proceeding.

Comment

[1] The duty to hear all proceedings with patience and courtesy is not inconsistent
with the duty imposed in Rule 2.5 to dispose promptly of the business of the court.
Judges can be efficient and businesslike while being patient and deliberate.

[2] Commending or criticizing jurors for their verdict may imply a judicial
expectation in future cases and may impair a juror’s ability to be fair and impartial in a
subsequent case.

[3] A judge who is not otherwise prohibited by law from doing so may meet with
jurors who choose to remain after trial but should be careful not to discuss the merits of
the case.
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ANNOTATION

Judge who met with jurors after the trial to thank them for their service erred in using jurors’
post-verdict statements to impeach the verdict. In re Hall v. Levine, 104 P. 3d 222 (Colo. 2005).

Rule 2.9: Ex Parte Communications

(A) A judge shall not initiate, permit, or consider ex parte communications,
or consider other communications made to the judge outside the presence of the
parties or their lawyers, concerning a pending* or impending matter,* except as
follows:

(1) When circumstances require it, ex parte communication for
scheduling, administrative, or emergency purposes, which does not address
substantive matters, is permitted, provided:

(a) the judge reasonably believes that no party will gain a
procedural, substantive, or tactical advantage as a result of the ex
parte communication; and

(b) the judge makes provision promptly to notify all other
parties of the substance of the ex parte communication, and gives the
parties an opportunity to respond.

(2) A judge may obtain the written advice of a disinterested expert on
the law applicable to a proceeding before the judge, if the judge gives
advance notice to the parties of the person to be consulted and the subject
matter of the advice to be solicited, and affords the parties a reasonable
opportunity to object and respond to the notice and to the advice received.

(3) A judge may consult with court staff and court officials whose
functions are to aid the judge in carrying out the judge’s adjudicative
responsibilities, or with other judges, provided the judge makes reasonable
efforts to avoid receiving factual information that is not part of the record,
and does not abrogate the responsibility personally to decide the matter.

(4) A judge may, with the consent of the parties, confer separately
with the parties and their lawyers in an effort to settle matters pending
before the judge.

(5) A judge may initiate, permit, or consider any ex parte
communication when expressly authorized by law* or by consent of the
parties to do so.

(B) If a judge inadvertently receives an unauthorized ex parte
communication bearing upon the substance of a matter, the judge shall make
provision promptly to notify the parties of the substance of the communication and
provide the parties with an opportunity to respond.

(C) A judge shall not investigate facts in a matter independently, and shall
consider only the evidence presented and any facts that may properly be judicially
noticed.

(D) A judge shall make reasonable efforts, including providing appropriate
supervision, to ensure that this Rule is not violated by court staff, court officials, and
others subject to the judge’s direction and control.
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Comment

[1] To the extent reasonably possible, all parties or their lawyers shall be included
in communications with a judge.

[2] Whenever the presence of a party or notice to a party is required by this Rule,
it is the party’s lawyer, or if the party is unrepresented, the party, who is to be present or
to whom notice is to be given.

[3] The proscription against communications concerning a proceeding includes
communications with lawyers, law teachers, and other persons who are not participants in
the proceeding, except to the limited extent permitted by this Rule.

[4] A judge may initiate, permit, or consider ex parte communications expressly
authorized by law or by consent of the parties, including when serving on therapeutic or
problem-solving courts such as many mental health courts, drug courts, and truancy
courts. In this capacity, judges may assume a more interactive role with the parties,
treatment providers, probation officers, social workers, and others.

[5] A judge may consult with other judges on pending matters, but must avoid ex
parte discussions of a case with judges who have previously been disqualified from
hearing the matter, and with judges who have appellate jurisdiction over the matter.

[

[6] A judge may consult ethics advisory committees, outside counsel, or legal
experts concerning the judge’s compliance with this Code. Such consultations are not
subject to the restrictions of paragraph (A)(2).

[7] As it applies to paragraph 5(C), the definition of judicially noticed facts is set
forth in Rule 201 of the Colorado Rules of Evidence.

ANNOTATION

The initiation of an ex parte communication by a judge with a party in a dependency hearing
regarding the adequacy of her attorney’s representation was improper, but judge would not be
disqualified where disqualification motion and affidavits failed to allege facts from which it might
be inferred that the ex parte communication demonstrated a bias against the party or her
attorney. S.S. v. Wakefield, 764 P.2d 70 (Colo. 1988).

Trial court’s ex parte communication with defendant’s counsel directing counsel to prepare the
form of order was not improper and did not require the attorney fee order to be vacated, where
the communication was made after court had reached its decision based on full briefing of the
issues and a telephone hearing, where plaintiff's counsel was given an opportunity to object and
did in fact object, and where there was no evidence of bias on the part of the judge or prejudice
to plaintiff as a result of the court’s action. Aztec Minerals Corp. v. State, 987 P.2d 895 (Colo.
App. 1999). Applied in People v. Wieghard, 727 P.2d 383 (Colo. App. 1986).

Law reviews. For article, “Ex Parte Communications with a Tribunal: From Both Sides,” see 29
Colo. Law. 55 (April 2000).

Ethics Opinions

A judge may, at her discretion, meet with a special interest group, but the judge is not required
to do so. In assessing whether to grant a request for a meeting, the judge should require the

118



special interest group to submit a written request specifying the purpose of the meeting. If the
purpose is not improper and the judge wishes to grant the request, she should send a written
response laying out ground rules for the meeting. At the meeting itself, the judge should ensure
that the group is not given any impression that it is in a special position to influence the judge,
and the judge should not engage in any ex parte communications with the group regarding any
pending or impending matters. Colo. J.E.A.B. Op. 08-01.

While a mentee judge may consult with his or her mentor judge or any other judge on “pending
or impending matters,” the extent of those consultations should be limited to aiding the mentee
judge in reaching a final decision on that matter. The consultation should not in any way actually
influence, or appear to influence, the decision the mentee judge is responsible for making in a
pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-judge. Colo. J.E.A.B. Op. 04-02.

Rule 2.10: Judicial Statements on Pending and Impending Cases

(A) A judge shall not make any public statement that might reasonably be
expected to affect the outcome or impair the fairness of a matter pending* or
impending* in any court, or make any nonpublic statement that might substantially
interfere with a fair trial or hearing.

(B) A judge shall not, in connection with cases, controversies, or issues that
are likely to come before the court, make pledges, promises, or commitments that
are inconsistent with the impartial* performance of the adjudicative duties of
judicial office.

(C) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to refrain from making statements that the judge
would be prohibited from making by paragraphs (A) and (B).

(D) Notwithstanding the restrictions in paragraph (A), a judge may make
public statements in the course of official duties, may explain court procedures, and
may comment on any proceeding in which the judge is a litigant in a personal
capacity, subject to Canon 1.

Comment

[1] This Rule’s restrictions on judicial speech are essential to the maintenance of
the independence, integrity, and impartiality of the judiciary.

[2] This Rule does not prohibit a judge from commenting on proceedings in
which the judge is a litigant in a personal capacity. In cases in which the judge is a
litigant in an official capacity, such as a writ of mandamus, the judge must not comment
publicly.

ANNOTATION
Ethics Opinions

While a mentee judge may consult with his or her mentor judge or any other judge on “pending
or impending matters,” the extent of those consultations should be limited to aiding the mentee

119



judge in reaching a final decision on that matter. The consultation should not in any way actually
influence, or appear to influence, the decision the mentee judge is responsible for making in a
pending matter. The final adjudicative responsibility for any decision resides solely with the
mentee-judge. Colo. J.E.AB. Ad. Op. 2008-01.

Rule 2.11: Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality* might reasonably be questioned, including but not limited to
the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a
party’s lawyer, or personal knowledge* of facts that are in dispute in the
proceeding.

(2) The judge knows* that the judge, the judge’s spouse or domestic
partner,* or a person within the third degree of relationship* to either of
them, or the spouse or domestic partner of such a person is:

(a) a party to the proceeding, or an officer, director, general
partner, managing member, or trustee of a party;

(b) acting as a lawyer in the proceeding;

(c) a person who has more than a de minimis* interest that
could be substantially affected by the proceeding; or

(d) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary,* or
the judge’s spouse, domestic partner, parent, or child, or any other member
of the judge’s family residing in the judge’s household,* has an economic
interest* in the subject matter in controversy or in a party to the proceeding.

(4) The judge, while a judge or a judicial candidate,* has made a
public statement, other than in a court proceeding, judicial decision, or
opinion, that commits or appears to commit the judge to reach a particular
result or rule in a particular way in the proceeding or controversy.

(5) The judge:

(a) served as a lawyer in the matter in controversy, or was
associated with a lawyer who participated substantially as a lawyer in
the matter during such association;

(b) served in governmental employment, and in such capacity
participated personally and substantially as a lawyer or public official
concerning the proceeding, or has publicly expressed in such capacity
an opinion concerning the merits of the particular matter in
controversy;

(c) was a material witness concerning the matter; or

(d) previously presided as a judge over the matter in another
court.

(B) A judge shall keep informed about the judge’s personal and fiduciary
economic interests, and make a reasonable effort to keep informed about the
personal economic interests of the judge’s spouse or domestic partner and minor
children residing in the judge’s household.
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(C) A judge subject to disqualification under this Rule, other than for bias or
prejudice under paragraph (A)(1), may disclose on the record the basis of the
judge’s disqualification and may ask the parties and their lawyers to consider,
outside the presence of the judge and court personnel, whether to waive
disqualification. If, following the disclosure, the parties and lawyers agree, without
participation by the judge or court personnel, that the judge should not be
disqualified, the judge may participate in the proceeding. The agreement shall be
incorporated into the record of the proceeding.

(D) A justice of the Supreme Court who is or may be disqualified under this
Rule may:

(1) instead of withdrawing from the proceeding, disclose in writing
the basis of the justice’s disqualification, and ask the parties to consider
whether they wish to waive the disqualification. The justice shall not
participate in the parties’ discussions and shall require the parties to hold
their discussions outside the presence of the justice. The justice shall not
comment in any manner on the merits or advisability of waiver, other than to
explain the right of disqualification or to further elucidate the ground or
grounds of disqualification if requested by the parties. The justice is
permitted to advise the parties that he or she is willing to participate in the
case with the agreement of all the parties.

(2) ask the parties to affirmatively indicate their position on the
justice’s disqualification, or give the parties a reasonable length of time to
waive disqualification by advising the parties either (a) that their failure to
act will be construed as a decision to waive the potential disqualification, or
(b) that their failure to act will be construed as a decision not to waive the
potential disqualification. An attorney, on behalf of his or her client, may
make the decision without consulting the client if the client is not present or
readily available, or if the attorney decides that consultation is unnecessary.
(E) The rule of necessity is an exception to the principle that every litigant is

entitled to be heard by a judge who is not subject to any disqualifications which
might reasonably cause the judge’s impartiality to be questioned. The rule of
necessity has been invoked where disqualifications exist as to all or a majority of
members of the court that would normally hear a matter. Rather than deny a party
access to court, judicial disqualification yields to the demands of necessity.

Comment

[1] Under this Rule, a judge is disqualified whenever the judge’s impartiality
might reasonably be questioned, regardless of whether any of the specific provisions of
paragraphs (A)(1) through (5) apply. The term *“recusal” is sometimes used
interchangeably with the term “disqualification.”

[2] A judge’s obligation not to hear or decide matters in which disqualification is
required applies regardless of whether a motion to disqualify is filed.

[3] The rule of necessity may override the rule of disqualification. For example, a
judge might be required to participate in judicial review of a judicial salary statute, or
might be the only judge available in a matter requiring immediate judicial action, such as
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a hearing on probable cause or a temporary restraining order. In matters that require
immediate action, the judge must disclose on the record the basis for possible
disqualification and make reasonable efforts to transfer the matter to another judge as
soon as practicable.

[4] The fact that a lawyer in a proceeding is affiliated with a law firm with which
a relative of the judge is affiliated does not itself disqualify the judge. If, however, the
judge’s impartiality might reasonably be questioned under paragraph (A), or the relative
is known by the judge to have an interest in the law firm that could be substantially
affected by the proceeding under paragraph (A)(2)(c), the judge’s disqualification is
required.

[5] A judge should disclose on the record information that the judge believes the
parties or their lawyers might reasonably consider relevant to a possible motion for
disqualification, even if the judge believes there is no basis for disqualification.

[6] “Economic interest,” as set forth in the Terminology section, means ownership
of more than a de minimis legal or equitable interest. Except for situations in which a
judge participates in the management of such a legal or equitable interest, or the interest
could be substantially affected by the outcome of a proceeding before a judge, it does not
include:

(1) an interest in the individual holdings within a mutual or common
investment fund,;

(2) an interest in securities held by an educational, religious, charitable,
fraternal, or civic organization in which the judge or the judge’s spouse, domestic
partner, parent, or child serves as a director, officer, advisor, or other participant;

(3) a deposit in a financial institution or deposits or proprietary interests
the judge may maintain as a member of a mutual savings association or credit
union, or similar proprietary interests; or

(4) an interest in the issuer of government securities held by the judge.

ANNOTATION
Law reviews. For article, Disqualification of Judges, see 13 Colo. Law. 54 (1984).

Courts must meticulously avoid any appearance of partiality, not merely to secure the confidence
of the litigants immediately involved, but to retain public respect and secure willing and ready
obedience to their judgments. Wood Bros. Homes v. City of Fort Collins, 670 P.2d 9 (Colo. App.
1983).

Upon reasonable inference of a “bent of mind” that will prevent judge from dealing fairly with
party seeking recusal, it is incumbent on trial judge to recuse himself. Wright v. District Court,
731 P.2d 661 (Colo. 1987).

At least an appearance of bias or prejudice existed due to a professional relationship between
the trial judge and expert witness for defendants and the trial court erred in denying a motion for
recusal. Hammons v. Birket, 759 P.2d 783 (Colo. App. 1988).

Not all ex parte communications are per se grounds for disqualification under C.R.C.P. 97. the

critical test is whether the affidavits in support of the motion to disqualify, along with any other
matters of record, establish facts from which it may reasonably be inferred that the judge is
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prejudiced or biased, or appears to be prejudiced or biased, in favor of or against a party to the
litigation. Goebel v. Benton, 830 P.2d 995 (Colo. 1992).

Not every connection between a judge and a participant in a case will require the judge to
disqualify himself or herself. It is a judge’s duty to sit on a case unless a reasonable person
could infer that a judge would be prejudiced against a defendant. People v. Crumb, --- P.3d ---,
2008 WL 4330268 (Colo. App., Sept. 18, 2008).

Although judges hearing appeal from trial court’s dismissal of antitrust action brought against
software manufacturer used the operating system at issue in the lawsuit, raising the potential for
a conflict of interest, the rule of necessity required those judges to proceed with the case.
Pomerantz v. Microsoft Corp., 50 P.3d 929 (Colo. App. 2002).

Successor judge erred in determining that the same circumstances that led the trial judge to
recuse himself or herself from defendant’s other cases also existed before the commencement of
trial in this case. People v. Schupper, 124 P.3d 856 (Colo. App. 2005).

Applied in People v. Mills, 163 P.3d 1129 (Colo. 2007); Spring Creek Ranchers Ass'n, Inc. v.
McNichols, 165 P.2d 244 (Colo. 2007); Schupper v. People, 157 P.3d 516 (Colo. 2007); People v.
Julien, 47 P.3d 1194 (Colo. 2002); People v. Harlan, 8 P.3d 448 (Colo. 2000); In re Estate of
Elliott, 993 P.2d 474 (Colo. 2000); Office of State Court Adm’r v. Background Information
Services, Inc., 994 P.2d 420 (Colo. 1999); Comiskey v. District Court In and For County of
Pueblo, 926 P.2d 539 (Colo. 1996); Wilkerson v. District Court In and For County of El Paso, 925
P.2d 1373 (Colo. 1996); People v. District Court, In and For Eagle County, State of Colo., 898
P.2d 1058 (Colo. 1995); Klinck v. District Court of Eighteenth Judicial District, 876 P.2d 1270
(Colo. 1994); Moody v. Corsentino, 843 P.2d 1355 (Colo. 1993); Goebel v. Benton, 830 P.2d 995
(Colo. 1992); Brewster v. District Court of the Seventh Judicial Dist., 811 P.2d 812 (Colo. 1991);
Zoline v. Telluride Lodge Ass'n, 732 P.2d 635 (Colo. 1987); People ex rel. A.E.L., 181 P.3d 186
(Colo. App. 2008); Kane v. County Court Jefferson County, 192 P.3d 443 (Colo. App. 2008);
parsons ex rel. Parsons v. Allstate Ins. Co., 165 P.3d 809 (Colo. App. 2006); In re Marriage of
McSoud, 131 P.3d 685 (Colo. App. 2006); Keith v. Kinney, 140 P.3d 141 (Colo. App. 2005);
People v. Cambell, 94 P.3d 1186 (Colo. App. 2004); People ex rel S.G., 91 P.3d 443 (Colo. App.
2004); Tripp v. Borchard, 29 P.3d 345 (Colo. App. 2001); Prefer v. PharmNetRx, LLC, 18 P.3d
844 (Colo. App. 2000); People v. Anderson,991 P.2d 319 (Colo. App. 1999); People v. Lanari, 926
P.2d 116 (Colo. App. 1996); People v. Bowring, 902 P.2d (Colo. App. 1995); People v. McCarty,
851 P.2d 181 (Colo. App. 1992); Giralt v. Vail Vill. Inn Assocs., 759 P.2d 801 (Colo. App. 1988).

Ethics Opinions

A judge who sits on the county bench in a small, rural district and whose spouse wishes to run
for election to the city council, which oversees the chief of police, is not required to disqualify
himself in cases charged by the police department. He should, however, consider whether the
facts and circumstances make disqualification appropriate in a particular case, and, if his spouse
is elected, he should disclose her role on the city council in cases charged by the police
department. Colo. J.E.A.B. Op. 07-09.

A judge is not required to disqualify himself when the judge's estranged godchild's father appears
before him, solely because of that relationship, but disqualification may nevertheless be
appropriate depending on the judge's subjective and objective analysis of the circumstances.

The judge should, however, disclose the godparent relationship to each party when his godchild's
father appears in his court. Colo. J.E.A.B. Op. 07-04.
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A judge need not disqualify herself sua sponte when the attorney who represented the judge's
adult daughter appears before the judge. The judge should consult her own conscience to
determine whether disqualification is warranted if the judge maintains a disabling prejudice for or
against the attorney. If the judge concludes that disqualification is unnecessary, disclosure of
the daughter's representation may still be appropriate until the passage of time, the limited
consequences of the prior matter and the nature of the judge's relationship with the attorney
have made the prior representation irrelevant. Colo. J.E.A.B. Op. 07-01.

A judge should disqualify himself or herself sua sponte if an attorney or firm currently
representing the judge, or representing the judge's adversary in a current matter, appears before
the judge. A judge should also continue to disqualify himself or herself sua sponte for a
reasonable period of time after the representation has ended, typically one year, when the
judge's attorney, other members of that firm, the judge's adversary's attorneys, or members of
that attorney's firm appear before the judge. After the expiration of a reasonable period of time,
continued disqualification is not required, but may be appropriate under the facts and
circumstances of the case in which the judge was represented. Colo. J.E.A.B. 06-05

A judge who presides over a county court in a small rural jurisdiction should disqualify himself
when any member of his brother-in-law's firm appear in the court on which he serves. Colo.
J.E.A.B. Op. 05-02

A judge must disqualify in any case in which the judge's spouse, who is an officer employed by a
fire protection district which assists the sheriff's department with arson investigations, or those
he or she supervises, participated in the investigation of the case. The judge is not, however,
required to disqualify from all cases involving a law enforcement agency for which the judge's
spouse occasionally performs arson investigations. Colo. J.E.A.B. Op. 05-01.

A judge's report of an attorney's misconduct in a case pending before the judge requires the
judge to disqualify himself or herself. Colo. J.E.A.B. Op. 04-01.

Rule 2.12: Supervisory Duties

(A) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to act in a manner consistent with the judge’s
obligations under this Code.

(B) A judge with supervisory authority for the performance of other judges
shall take reasonable measures to ensure that those judges properly discharge their
judicial responsibilities, including the prompt disposition of matters before them.

Comment

[1] A judge is responsible for his or her own conduct and for the conduct of
others, such as staff, when those persons are acting at the judge’s direction or control. A
judge may not direct court personnel to engage in conduct on the judge’s behalf or as the
judge’s representative when such conduct would violate the Code if undertaken by the
judge.

[2] Public confidence in the judicial system depends upon timely justice. To
promote the efficient administration of justice, a judge with supervisory authority must
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take the steps needed to ensure that judges under his or her supervision administer their
workloads promptly.

Rule 2.13: Administrative Appointments

(A) In making administrative appointments, a judge:
(1) shall exercise the power of appointment impartially* and on the
basis of merit; and
(2) shall avoid nepotism, favoritism, and unnecessary appointments.
(B) A judge shall not approve compensation of appointees beyond the fair
value of services rendered.

Comment

[1] Appointees of a judge include assigned counsel, officials such as referees,
commissioners, special masters, receivers, and guardians, and personnel such as clerks,
secretaries, and bailiffs. Consent by the parties to an appointment or an award of
compensation does not relieve the judge of the obligation prescribed by paragraph (A).

[2] Unless otherwise defined by law, nepotism is the appointment or hiring of any
relative within the third degree of relationship of either the judge or the judge’s spouse or
domestic partner, or the spouse or domestic partner of such relative.

[3].
Rule 2.14: Disability and Impairment

A judge having a reasonable belief that the performance of a lawyer or another
judge is impaired by drugs or alcohol, or by a mental, emotional, or physical
condition, shall take appropriate action, which may include a confidential referral
to a lawyer or judicial assistance program.

Comment

[1] “Appropriate action” means action intended and reasonably likely to help the
judge or lawyer in question address the problem and prevent harm to the justice system.
Depending upon the circumstances, appropriate action may include but is not limited to
speaking directly to the impaired person, notifying an individual with supervisory
responsibility over the impaired person, or making a referral to an assistance program.

[2] Taking or initiating corrective action by way of referral to an assistance
program may satisfy a judge’s responsibility under this Rule. Assistance programs have
many approaches for offering help to impaired judges and lawyers, such as intervention,
counseling, or referral to appropriate health care professionals. Depending upon the
gravity of the conduct that has come to the judge’s attention, however, the judge may be
required to take other action, such as reporting the impaired judge or lawyer to the
appropriate authority, agency, or body. See Rule 2.15.

ANNOTATION
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Pursuant to C.R.C.P. 251.4, a judge has a parallel duty to report an attorney’s disability.

Rule 2.15: Responding to Judicial and Lawyer Misconduct

(A) A judge having knowledge* that another judge has committed a violation
of this Code that raises a substantial question regarding the judge’s honesty,
trustworthiness, or fitness as a judge in other respects shall inform the appropriate
authority.*

(B) A judge having knowledge that a lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question regarding the
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects shall
inform the appropriate authority.

(C) A judge who receives information indicating a substantial likelihood that
another judge has committed a violation of this Code shall take appropriate action.

(D) A judge who receives information indicating a substantial likelihood that
a lawyer has committed a violation of the Rules of Professional Conduct shall take
appropriate action.

Comment

[1] Taking action to address known misconduct is a judge’s obligation.
Paragraphs (A) and (B) impose an obligation on the judge to report to the appropriate
disciplinary authority the known misconduct of another judge or a lawyer that raises a
substantial question regarding the honesty, trustworthiness, or fitness of that judge or
lawyer. Ignoring or denying known misconduct among one’s judicial colleagues or
members of the legal profession undermines a judge’s responsibility to participate in
efforts to ensure public respect for the justice system. This Rule limits the reporting
obligation to those offenses that an independent judiciary must vigorously endeavor to
prevent.

[2] A judge who does not have actual knowledge that another judge or a lawyer
may have committed misconduct, but receives information indicating a substantial
likelihood of such misconduct, is required to take appropriate action under paragraphs
(C) and (D). Appropriate action may include, but is not limited to, communicating
directly with the judge who may have violated this Code, communicating with a
supervising judge, or reporting the suspected violation to the appropriate authority or
other agency or body. Similarly, actions to be taken in response to information indicating
that a lawyer has committed a violation of the Rules of Professional Conduct may include
but are not limited to communicating directly with the lawyer who may have committed
the violation, or reporting the suspected violation to the appropriate authority or other
agency or body.

ANNOTATION

Pursuant to C.R.C.P. 251.4, a judge has a parallel duty to report an attorney’s disability.
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Ethics Opinions

A judge’s report of an attorney’s misconduct in a case pending before the judge requires the
judge to disqualify himself or herself. Colo. J.E.A.B. Op. 04-01.

Rule 2.16: Cooperation with Disciplinary Authorities

(A) A judge shall cooperate and be candid and honest with judicial and
lawyer disciplinary agencies.

(B) A judge shall not retaliate, directly or indirectly, against a person
known* or suspected to have assisted or cooperated with an investigation of a judge
or a lawyer.

Comment
[1] Cooperation with investigations and proceedings of judicial and lawyer discipline

agencies, as required in paragraph (A), instills confidence in judges’ commitment to the
integrity of the judicial system and the protection of the public.
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Canon 3

A JUDGE SHALL CONDUCT THE JUDGE’S PERSONAL AND EXTRAJUDICIAL ACTIVITIES TO
MINIMIZE THE RISK OF CONFLICT WITH THE OBLIGATIONS OF JUDICIAL OFFICE.

Rule 3.1: Extrajudicial Activities in General

A judge may engage in extrajudicial activities, except as prohibited by law* or this
Code. However, when engaging in extrajudicial activities, a judge shall not:
(A) participate in activities that will interfere with the proper performance of
the judge’s judicial duties;
(B) participate in activities that will lead to frequent disqualification of the
judge;
(C) participate in activities that would appear to a reasonable person to
undermine the judge’s independence,* integrity,* or impartiality;*
(D) engage in conduct that would appear to a reasonable person to be
coercive; or
(E) make use of court premises, staff, stationery, equipment, or other
resources, except for incidental use for activities that concern the law, the
legal system, or the administration of justice, or unless such additional use is
permitted by law.

Comment

[1] To the extent that time permits, and judicial independence and impartiality are
not compromised, judges are encouraged to engage in appropriate extrajudicial activities.
Judges are uniquely qualified to engage in extrajudicial activities that concern the law,
the legal system, and the administration of justice, such as by speaking, writing, teaching,
or participating in scholarly research projects. In addition, judges are permitted and
encouraged to engage in educational, religious, charitable, fraternal or civic extrajudicial
activities not conducted for profit, even when the activities do not involve the law. See
Rule 3.7.

[2] Participation in both law-related and other extrajudicial activities helps
integrate judges into their communities, and furthers public understanding of and respect
for courts and the judicial system.

[3] Discriminatory actions and expressions of bias or prejudice by a judge, even
outside the judge’s official or judicial actions, are likely to appear to a reasonable person
to call into question the judge’s integrity and impartiality. Examples include jokes or
other remarks that demean individuals based upon their race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, or socioeconomic status. For
the same reason, a judge’s extrajudicial activities must not be conducted in connection or
affiliation with an organization that practices invidious discrimination. See Rule 3.6.

[4] While engaged in permitted extrajudicial activities, judges must not coerce
others or take action that would reasonably be perceived as coercive. For example,
depending upon the circumstances, a judge’s solicitation of contributions or memberships
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for an organization, even as permitted by Rule 3.7(A), might create the risk that the
person solicited would feel obligated to respond favorably, or would do so to curry favor
with the judge.

ANNOTATION

Judge's use of judicial chambers stationery for letters to opposing counsel in personal matter
creates appearance of impropriety; objectively reasonable person would not know the difference
between judicial chambers stationery and official court stationery. Judge privately reprimanded
for this and other misconduct. Inquiry Concerning a Judge, 822 P.2d 1333, 1340 (Alaska 1991).

Public reprimand appropriate where judge was arrested for and plead guilty to drunk driving. In
re Weaver, 691 N.W.2d 725 (lowa 2004).

District court judge's two-month secret intimate relationship with assistant county attorney, who
appeared before him on behalf of State on daily basis, was conduct that brought disrepute to
judicial office, and warranted 60 day suspension without pay, despite lack of evidence that
judge's relationship with county attorney prejudiced any defendant who appeared before him,
where affair occurred with subordinate public servant, judge allowed affair to remain hidden from
those who appeared before him against assistant county attorney, judge and county attorney
engaged in intimate encounters in courthouse, and both parties were married to other people. In
re Gerard, 631 N.W.2 271 (lowa 2001).

Juvenile court judge's retaliation and intemperate statements directed at the attorneys required
by law to appear on child welfare cases was at least negligent and ran afoul of duties to give
precedence to his or her judicial duties over all other activities of the judge, to be patient and
courteous to all persons dealt with in a judicial capacity, and to disqualify himself if impartiality
could reasonably be questioned; the judge allowed his non-judicial activities, namely his federal
action against the Director of the Office of the Guardian ad Litem, to take priority over his judicial
duty to hear child welfare cases, and he did so by treating the Director, the attorneys in her
office, and the attorneys of the Attorney General's office with considerable disrespect, creating a
continuing situation where his impartiality could reasonably be, and was, repeatedly questioned.
In re Anderson, 82 P.3d 1134 (Utah 2004).

Ethics Opinions

The judge may speak at a CLE which is, in effect, limited to only one component of the bar,
provided that the judge satisfies certain conditions. In addition, the judge should consider with
care the topic on which he presents, and should avoid presenting on a topic such as trial
strategy, which could raise questions regarding the judge's impartiality. Colo. J.E.A.B. Op. 08-03.

Judges are not permitted to be members of special bar association, as it would convey the
appearance of a special relationship to one side in the adversarial process. Judges should avoid
membership in even the most praiseworthy and noncontroversial organizations if they espouse or
are dedicated to a particular legal philosophy or position. AK Ad. Op. 99-4.

A judge may not participate in an infomercial for a local surgeon, which would demean the
judicial office and lend the prestige of the judge’s office to advance the physician’s private
interests. Md. Ad. Op. 2006-11.
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Judge may serve as a director of a non-profit corporation formed to solicit funds from the
community to provide incentives for participants in a local Drug Court. Md. Ad. Op. 2005-11.

Judge may make presentations before groups representing single components of the judicial
system as long as the judge is careful about the contents of the discussions and does not give
legal advice, comment on pending cases, or offer opinions that would indicate biases or
prejudgment of certain types of cases. The judge must also be willing to accept invitations from
other components in the system. Utah Ad. Op. 2006-06.

Judge may maintain membership in a cycling club that is sponsored, in part, by a law firm. Utah
Ad. Op. 03-01.

Rule 3.2: Appearances before Governmental Bodies and
Consultation with Government Officials

A judge shall not appear voluntarily at a public hearing before, or otherwise consult
with, an executive or a legislative body or official, except:
(A) in connection with matters concerning the law, the legal system, or the
administration of justice;
(B) in connection with matters about which the judge acquired knowledge or
expertise in the course of the judge’s judicial duties; or
(C) when the judge is acting pro se in a matter involving the judge’s legal or
economic interests, or when the judge is acting in a fiduciary* capacity.

Comment

[1] Judges possess special expertise in matters of law, the legal system, and the
administration of justice, and may properly share that expertise with governmental bodies
and executive or legislative branch officials.

[2] In appearing before governmental bodies or consulting with government
officials, judges must be mindful that they remain subject to other provisions of this
Code, such as Rule 1.3, prohibiting judges from using the prestige of office to advance
their own or others’ interests, Rule 2.10, governing public comment on pending and
impending matters, Rule 2.11, outlining the circumstances under which a judge must
disqualify himself or herself, and Rule 3.1(C), prohibiting judges from engaging in
extrajudicial activities that would appear to a reasonable person to undermine the judge’s
independence, integrity, or impartiality.

[3] In general, it would be an unnecessary and unfair burden to prohibit judges
from appearing before governmental bodies or consulting with government officials on
matters that are likely to affect them as private citizens, such as zoning proposals
affecting their real property. In engaging in such activities, however, judges must not
refer to their judicial positions, and must otherwise exercise caution to avoid using the
prestige of judicial office.

ANNOTATION
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Ethics Opinions

A district court judge may not accept a voting or non-voting board position on a local community
board that combines integrated services and legislative advocacy because such membership
would involve legislative advocacy beyond matters to improve the law. Colo. J.E.A.B. Op. 2007-
07.

The judge should not accept appointment to a blue ribbon panel of public and private leaders
charged with “reducing the state’s contribution and vulnerability to a changed climate” by
developing a set of recommendations and policy proposals addressing how Colorado can mitigate
and adapt to climate change. The judge’s work on the panel would involve consulting with or
providing recommendations to the legislative and executive branches on climate control issues,
which are unconnected with the law, the legal system, the administration of justice, or the role of
the judiciary. Colo. J.E.A.B. Op. 06-08.

Rule 3.3: Testifying as a Character Witness

A judge shall not testify as a character witness in a judicial, administrative, or other
adjudicatory proceeding or otherwise vouch for the character of a person in a legal
proceeding, except when duly summoned.

Comment

[1] A judge who, without being subpoenaed, testifies as a character witness
abuses the prestige of judicial office to advance the interests of another. See Rule 1.3.
Except in unusual circumstances where the demands of justice require, a judge should
discourage a party from requiring the judge to testify as a character witness.

ANNOTATION
Ethics Opinions

A judge may not testify as a character witness on a voluntary basis, but he is obligated to comply
with a subpoena if one is issued. Where a judge has been asked to provide such testimony, the
judge should consider whether the interests of justice require his or her testimony, and if not
should then consider attempting to discourage the subpoenaing party or lawyer from requiring
the testimony, because of the possibility that the testimony is being sought to trade on the
judge’s position. Colo. J.E.A.B. Op. 06-03.

A judge may not write a letter to the pardon board at the request of convicted felon sentenced
by the judge, nor should the judge write such a letter of the judge's own initiative. AK Ad. Op.
2003-01.

A judge should not testify as a character witness for a criminal defendant in a trial unless the
judge has been subpoenaed. The giving of such character testimony by judges should be
discouraged, and is appropriate only where a subpoena makes it unavoidable. Utah Ad. Op. 88-
09.
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Rule 3.4: Appointments to Governmental Positions

A judge shall not accept appointment to a governmental committee, board,
commission, or other governmental position, unless it is one that concerns the law,
the legal system, or the administration of justice.

Comment

[1] Rule 3.4 implicitly acknowledges the value of judges accepting appointments
to entities that concern the law, the legal system, or the administration of justice. Even in
such instances, however, a judge should assess the appropriateness of accepting an
appointment, paying particular attention to the subject matter of the appointment and the
availability and allocation of judicial resources, including the judge's time commitments,
and giving due regard to the requirements of the independence and impartiality of the
judiciary.

[2] A judge may represent his or her country, state, or locality on ceremonial
occasions or in connection with historical, educational, or cultural activities. Such
representation does not constitute acceptance of a government position.

[3] Complete separation of a judge from extrajudicial activities is neither possible
nor wise; a judge should not become isolated from the community in which the judge
lives. Every governmental board, committee and commission is different and must be
evaluated independently to determine whether judicial participation is appropriate. In
considering the appropriateness of accepting extrajudicial assignments, a judge should
ensure that the mission and work of the board or commission relates to the law, the legal
system, or the administration of justice. To effectuate the Code’s goal of encouraging
judges to participate in their communities, the relationship between the board’s mission
and the law, legal system, or the administration of justice should be construed broadly.
Any judicial ethics advisory opinions issued before adoption of this Code requiring a
narrow link or stringent nexus are no longer valid. A judge should avoid participating in
governmental boards or commissions that might lead to the judge’s frequent
disqualification or that might call into question the judge’s impartiality. The changing
nature of some organizations and of their relationship to the law makes it necessary for a
judge to regularly reexamine the activities of each organization with which the judge is
affiliated to determine if it is proper to continue the affiliation.

ANNOTATION
Ethics opinions

Judge’s service on a state Children’s Justice Act task force created by federal statute and
requiring state judge membership should be limited to roles permitted by ethical limitations.
“Fundamentally, whether a judge may sit on any board or committee, turns on whether that
board or committee is devoted to the improvement of the law or the administration of justice,
and, regardless of whether it is or not, whether participation by a judge would lead to an
appearance of partiality in cases coming before that judge.” Ak. Ad. Op. 2001-01.
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Rule 3.5: Use of Nonpublic Information

A judge shall not intentionally disclose or use nonpublic information* acquired in a
judicial capacity for any purpose unrelated to the judge’s judicial duties.

Comment

[1] In the course of performing judicial duties, a judge may acquire information of
commercial or other value that is unavailable to the public. The judge must not reveal or
use such information for personal gain or for any purpose unrelated to his or her judicial
duties.

[2] This rule is not intended, however, to affect a judge’s ability to act on
information as necessary to protect the health or safety of the judge or a member of a
judge’s family, court personnel, or other judicial officers if consistent with other
provisions of this Code.

Rule 3.6: Affiliation with Discriminatory Organizations

(A) A judge shall not knowingly hold membership in any organization that
practices invidious discrimination on the basis of race, sex, gender, religion, national
origin, ethnicity, or sexual orientation.

(B) A judge shall not use the benefits or facilities of an organization if the
judge knows* or should know that the organization practices invidious unlawful
discrimination on one or more of the bases identified in paragraph (A). A judge’s
attendance at an event in a facility of an organization that the judge is not permitted
to join is not a violation of this Rule when the judge’s attendance is an isolated event
that could not reasonably be perceived as an endorsement of the organization’s
practices.

Comment

[1] A judge’s public manifestation of approval of invidious discrimination on any
basis gives rise to the appearance of impropriety and diminishes public confidence in the
integrity and impartiality of the judiciary. A judge’s membership in an organization that
practices invidious discrimination creates the perception that the judge’s impartiality is
impaired.

[2] An organization is generally said to discriminate invidiously if it arbitrarily
excludes from membership on the basis of race, sex, gender, religion, national origin,
ethnicity, or sexual orientation, persons who would otherwise be eligible for admission.
Whether an organization practices invidious discrimination is a complex question to
which judges should be attentive. The answer cannot be determined from a mere
examination of an organization’s current membership rolls, but rather, depends upon how
the organization selects members, as well as other relevant factors, such as whether the
organization is dedicated to the preservation of religious, ethnic, or cultural values of
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legitimate common interest to its members, or whether it is an intimate, purely private
organization whose membership limitations could not constitutionally be prohibited.

[3] When a judge learns that an organization to which the judge belongs engages
in invidious discrimination, the judge must resign immediately from the organization.

[4] A judge’s membership in a religious organization as a lawful exercise of the
freedom of religion is not a violation of this Rule.

[5] This Rule does not apply to national or state military service.

Rule 3.7: Participation in Educational, Religious, Charitable,
Fraternal, or Civic Organizations and Activities

(A) Subject to the requirements of Rule 3.1, a judge may participate in
activities sponsored by organizations or governmental entities concerned with the
law, the legal system, or the administration of justice, and those sponsored by or on
behalf of educational, religious, charitable, fraternal, or civic organizations not
conducted for profit, including but not limited to the following activities:

(1) assisting such an organization or entity in planning related to
fund-raising, and participating in the management and investment of
the organization’s or entity’s funds;
(2) soliciting* contributions* for such an organization or entity, but
only from members of the judge’s family,* or from judges over whom
the judge does not exercise supervisory or appellate authority;
(3) soliciting membership for such an organization or entity, even
though the membership dues or fees generated may be used to
support the objectives of the organization or entity, but only if the
organization or entity is concerned with the law, the legal system, or
the administration of justice;
(4) appearing or speaking at, receiving an award or other recognition
at, being featured on the program of, and permitting his or her title to
be used in connection with an event of such an organization or entity,
but if the event serves a fund-raising purpose, the judge may
participate only if the event concerns the law, the legal system, or the
administration of justice;
(5) making recommendations to such a public or private fund-
granting an organization or entity concerning in connection with its
fund granting programs and activities, but only if the organization or
entity is concerned with the law, the legal system, or the
administration of justice; and
(6) serving as an officer, director, trustee, or nonlegal advisor of such
an organization or entity, unless it is likely that the organization or
entity:

(a) will be engaged in proceedings that would ordinarily come
before the judge; or(b) will frequently be engaged in adversary
proceedings in the court of which the judge is a member, or in any
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court subject to the appellate jurisdiction of the court of which the
judge is a member.
(B) A judge may encourage lawyers to provide pro bono publico legal
services.

Comment

[1] The activities permitted by paragraph (A) generally include those sponsored
by or undertaken on behalf of public or private not-for-profit educational institutions, and
other not-for-profit organizations, including law-related, charitable, and other
organizations.

[2] Even for law-related organizations, a judge should consider whether the
membership and purposes of the organization, or the nature of the judge’s participation in
or association with the organization, would conflict with the judge’s obligation to refrain
from activities that reflect adversely upon a judge’s independence, integrity, and
impartiality.

[3] Mere attendance at an event, whether or not the event serves a fund-raising
purpose, does not constitute a violation of paragraph 4(A). It is also generally permissible
for a judge to serve as an usher or a food server or preparer, or to perform similar
functions, at fund-raising events sponsored by educational, religious, charitable, fraternal,
or civic organizations. Such activities are not solicitation and do not present an element
of coercion or abuse the prestige of judicial office.

[4] ldentification of a judge’s position in educational, religious, charitable,
fraternal, or civic organizations on letterhead used for fund-raising or membership
solicitation does not violate this Rule. The letterhead may list the judge’s title or judicial
office if comparable designations are used for other persons.

[5] In addition to appointing lawyers to serve as counsel for indigent parties in
individual cases, a judge may promote broader access to justice by encouraging lawyers
to participate in pro bono publico legal services, if in doing so the judge does not employ
coercion, or abuse the prestige of judicial office. Such encouragement may take many
forms, including providing lists of available programs, training lawyers to do pro bono
publico legal work, and participating in events recognizing lawyers who have done pro
bono publico work.

ANNOTATION

Ethics opinions

A district court judge may not accept a voting or non-voting board position on a local community
board that combines integrated services and legislative advocacy because such membership

would involve legislative advocacy beyond matters to improve the law. Colo. J.E.A.B. Op. 07-07.

A judge may serve on a grant-making committee of a community foundation. Colo. J.E.A.B. Op.
07-03.

A judge may serve on the board of directors of a public charter school in a neighboring judicial
district. Colo. J.E.A.B. Op. 07-02.
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The judge should not accept appointment to a blue-ribbon panel of public and private leaders
charged with “reducing the state’s contribution and vulnerability to a changed climate” by
developing a set of recommendations and policy proposals addressing how Colorado can mitigate
and adapt to climate change. Colo. J.E.A.B. Op. 06-08.

A judge may serve on the board of an organization devoted to seeking funds to assist defendants
in obtaining court-ordered substance abuse treatment, and he may make recommendations to a
private foundation that it should fund programs to the same end, but it would be inappropriate
for the judge to assist in determining which particular defendants receive the scholarship funds.
Colo. J.E.A.B. Op. 06-06.

A judge may make monetary contributions to further pro bono activities, but it is inappropriate
for judges to solicit attorneys to participate in particular pro bono programs. Acknowledging the
pro bono activity of particular attorneys would be permissible if it were done in a manner that is
public, but letters of congratulation sent directly to the attorney could be interpreted as evidence
that the attorneys are in a special position of influence or that the judge’s ability to act impartially
has been compromised. AK. Ad. Op. 2004-01.

Judge may as college trustee co-host outreach event for alumni who are lawyers. Md. Ad. Op.
2008-06.

Judge may serve as a director of a non-profit corporation formed to solicit funds from the
community to provide incentives for participants in a local Drug Court. Md. Ad. Op. 2005-11.

A judge shall not be a director or officer of an organization if it is likely that the organization will
be engaged regularly in adversary proceedings in any court. Md. Ad. Op. 2008-05.

A judge may not serve on the board of a mental health organization whose representatives
frequently appear in the judge’s court. Utah Ad. Op. 07-04.

Judge may participate in a nationally renowned non-profit musical education and performance
organization. Utah. Ad. Op. 97-3.

Part-time traffic referee may not practice criminal law. The referee also may not practice law at
the court or courts which the referee serves. The judges of the district must enter disqualification
in all cases in which the referee appears as counsel. Utah Ad. Op. 07-02.

Rule 3.8: Appointments to Fiduciary Positions

(A) A judge shall not accept appointment to serve in a fiduciary* position,
such as executor, administrator, trustee, guardian, attorney in fact, or other
personal representative, except for the estate, trust, or person of a member of
the judge’s family,* and then only if such service will not interfere with the
proper performance of judicial duties.

(B) A judge shall not serve in a fiduciary position if the judge as fiduciary
will likely be engaged in proceedings that would ordinarily come before the
judge, or if the estate, trust, or ward becomes involved in adversary
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proceedings in the court on which the judge serves, or one under its appellate
jurisdiction.

(C) A judge acting in a fiduciary capacity shall be subject to the same
restrictions on engaging in financial activities that apply to a judge
personally.

(D) If a person who is serving in a fiduciary position becomes a judge, he or
she must comply with this Rule as soon as reasonably practicable, but in no
event later than [one year] after becoming a judge.

Comment

[1] A judge should recognize that other restrictions imposed by this Code may
conflict with a judge’s obligations as a fiduciary; in such circumstances, a judge should
resign as fiduciary. For example, serving as a fiduciary might require frequent
disqualification of a judge under Rule 2.11 because a judge is deemed to have an
economic interest in shares of stock held by a trust if the amount of stock held is more
than de minimis.

Rule 3.9: Service as Arbitrator or Mediator

A judge shall not act as an arbitrator or a mediator or perform other judicial
functions apart from the judge’s official duties unless expressly authorized
by law.*

Comment

[1] This Rule does not prohibit a judge from participating in arbitration,
mediation, or settlement conferences performed as part of assigned judicial duties.
Rendering dispute resolution services apart from those duties, whether or not for
economic gain, is prohibited unless it is expressly authorized by law.

ANNOTATION
Ethics Opinions

Active judge soon to retire and participate in the Senior Judge Program should refrain from
setting or hearing private mediations until after he retires. Colo. J.E.A.B. Op. 06-09.

A judge may, with the consent of the parties, confer separately with the parties and their lawyers
in an effort to mediate or settle matters pending before the judge. Trial judges conducting
settlement conferences in their own cases must, however, have a heightened awareness of the
appearance that the parties might feel improper pressure to settle or that the judge will no
longer be impartial if the case fails to settle. Ak. Ad. Op. 2006-01.

Rule 3.10: Practice of Law
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A judge shall not practice law unless expressly authorized by law to do so. A judge
may act pro se in any proceeding in which the judge is a litigant in a personal
capacity and may, without compensation, give legal advice to and draft or review
documents for a member of the judge’s family,* but is prohibited from serving as
the family member’s lawyer in any forum.

Comment

[1] A judge may act pro se in legal matters, including matters involving litigation
and matters involving appearances before or other dealings with governmental bodies. A
judge must not use the prestige of office to advance the judge’s personal or family
interests. See Rule 1.3.

[2] A judge who drafts or reviews documents as permitted by this rule must
comply with C.R.C.P. 11(b).

ANNOTATION
Ethics Opinions

Judge may not participate in a local legal service’s call-a—lawyer program by providing advice to
callers, anonymous or otherwise, because doing so would constitute the practice of law. The
judge may, however, engage in activities intended to encourage attorneys to perform pro bono
services or act in an advisory capacity to the legal services pro bono program. Colo. J.E.A.B. Op.
06-02.

A judge may serve as a National Guard judge advocate if the judge’s role is limited to performing
only those duties that do not resemble services provided by civilian attorneys for members of the
military. Judges may not take any actions while serving as a National Guard judge advocate that
would give the impression that the judge is an advocate on matters that concern the civilian
justice system. Ak. Ad. Op. 2007-01.

Rule 3.11: Financial, Business, or Remunerative Activities

(A) A judge may hold and manage investments of the judge and members of
the judge’s family.*

(B) A judge shall not serve as an officer, director, manager, general partner,
advisor, or employee of any business entity except that a judge may manage
or participate in:

(1) a business closely held by the judge or members of the judge’s

family; or

(2) a business entity primarily engaged in investment of the financial
resources of the judge or members of the judge’s family.
(C) A judge shall not engage in financial activities permitted under
paragraphs (A) and (B) if they will:

(1) interfere with the proper performance of judicial duties;

(2) lead to frequent disqualification of the judge;
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(3) involve the judge in frequent transactions or continuing business
relationships with lawyers or other persons likely to come before the
court on which the judge serves; or

(4) result in violation of other provisions of this Code.

Comment

[1] Judges are generally permitted to engage in financial activities, including
managing real estate and other investments for themselves or for members of their
families. Participation in these activities, like participation in other extrajudicial
activities, is subject to the requirements of this Code. For example, it would be improper
for a judge to spend so much time on business activities that it interferes with the
performance of judicial duties. See Rule 2.1. Similarly, it would be improper for a judge
to use his or her official title or appear in judicial robes in business advertising, or to
conduct his or her business or financial affairs in such a way that disqualification is
frequently required. See Rules 1.3 and 2.11.

[2] As soon as practicable without serious financial detriment, the judge must
divest himself or herself of investments and other financial interests that might require
frequent disqualification or otherwise violate this Rule.

ANNOTATION

Judge's conduct in assuming command responsibility in furtherance of speculative real estate
development project which depends for success upon official action of city and which results in
substantial profit to judge violates canon requiring judge to avoid giving grounds for any
reasonable suspicion that he is using power or prestige or his office to persuade others to
contribute to the success of private business ventures and rule that judge shall not directly or
indirectly lend the influence of his name or prestige of his office to aid or advance the welfare of
a private business and such conduct warrants censure. In re Foster, 318 A.2d 523 (Md. 1974).

Ethics Opinions

A judge may not serve as president of a corporation which markets products to correctional
facilities. As a company officer, the judge would be engaged in financial dealings. A judge's
service to an organization that markets product to correctional facilities may reasonably be
perceived to exploit the judge's judicial position, and may cast reasonable doubt on the judge's
capacity to act impartially as a judge. Utah Ad. Op. 05-01.

Rule 3.12: Compensation for Extrajudicial Activities
A judge may accept reasonable compensation for extrajudicial activities permitted
by this Code or other law* unless such acceptance would appear to a reasonable
person to undermine the judge’s independence,* integrity,* or impartiality.*

Comment
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[1] A judge is permitted to accept honoraria, stipends, fees, wages, salaries,
royalties, or other compensation for speaking, teaching, writing, and other extrajudicial
activities, provided the compensation is reasonable and commensurate with the task
performed. The judge should be mindful, however, that judicial duties must take
precedence over other activities. See Rule 2.1.

[2] Compensation derived from extrajudicial activities may be subject to public
reporting. See Rule 3.15.

ANNOTATION
Statutory disclosure and reporting requirements are contained in § 24-6-202 and -203, C.R.S.

Ethics Opinions

Judge may not charge a fee for performing ceremonies at the court conducted during normal
business hours. Utah Ad. Op. 98-8.

Rule 3.13: Acceptance and Reporting of Gifts, Loans,
Bequests, Benefits, or Other Things of Value

(A) A judge shall not accept any gifts, loans, bequests, benefits, or other
things of value, if acceptance is prohibited by law* or would appear to a
reasonable person to undermine the judge’s independence,* integrity,* or
impartiality.*
(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may
accept the following without publicly reporting such acceptance:
(1) items with little intrinsic value, such as plaques, certificates,
trophies, and greeting cards;
(2) gifts, loans, bequests, benefits, or other things of value from
friends, relatives, or other persons, including lawyers, whose
appearance or interest in a proceeding pending* or impending*
before the judge would in any event require disqualification of the
judge under Rule 2.11;
(3) ordinary social hospitality;
(4) commercial or financial opportunities and benefits, including
special pricing and discounts, and loans from lending institutions in
their regular course of business, if the same opportunities and benefits
or loans are made available on the same terms to similarly situated
persons who are not judges;
(5) rewards and prizes given to competitors or participants in random
drawings, contests, or other events that are open to persons who are
not judges;
(6) scholarships, fellowships, and similar benefits or awards, if they
are available to similarly situated persons who are not judges, based
upon the same terms and criteria;
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(7) books, magazines, journals, audiovisual materials, and other
resource materials supplied by publishers on a complimentary basis
for official use; or
(8) gifts, awards, or benefits associated with the business, profession,
or other separate activity of a spouse, a domestic partner,* or other
family member of a judge residing in the judge’s household,* but that
incidentally benefit the judge.
(C) Unless otherwise prohibited by law or by paragraph (A), a judge may
accept the following items, and must report such acceptance to the extent
required by Rule 3.15:
(1) gifts incident to a public testimonial;
(2) invitations to the judge and the judge’s spouse, domestic partner,
or guest to attend without charge:
(a) an event associated with a bar-related function or other
activity relating to the law, the legal system, or the
administration of justice; or
(b) an event associated with any of the judge’s educational,
religious, charitable, fraternal or civic activities permitted by
this Code, if the same invitation is offered to nonjudges who
are engaged in similar ways in the activity as is the judge; and
(3) qifts, loans, bequests, benefits, or other things of value, if the
source is a party or other person, including a lawyer, who has come or
is likely to come before the judge, or whose interests have come or are
likely to come before the judge-

Comment

[1] Whenever a judge accepts a gift or other thing of value without paying fair
market value, there is a risk that the benefit might be viewed as intended to influence the
judge’s decision in a case. Rule 3.13 imposes restrictions upon the acceptance of such
benefits, according to the magnitude of the risk. Paragraph (B) identifies circumstances
in which the risk that the acceptance would appear to undermine the judge’s
independence, integrity, or impartiality is low, and explicitly provides that such items
need not be publicly reported. As the value of the benefit or the likelihood that the source
of the benefit will appear before the judge increases, the judge is either prohibited under
paragraph (A) from accepting the gift, or required under paragraph (C) to publicly report
it.

[2] Gift-giving between friends and relatives is a common occurrence, and
ordinarily does not create an appearance of impropriety or cause reasonable persons to
believe that the judge’s independence, integrity, or impartiality has been compromised. In
addition, when the appearance of friends or relatives in a case would require the judge’s
disqualification under Rule 2.11, there would be no opportunity for a gift to influence the
judge’s decision making. Paragraph (B)(2) places no restrictions upon the ability of a
judge to accept gifts or other things of value from friends or relatives under these
circumstances, and does not require public reporting.
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[3] Businesses and financial institutions frequently make available special pricing,
discounts, and other benefits, either in connection with a temporary promotion or for
preferred customers, based upon longevity of the relationship, volume of business
transacted, and other factors. A judge may freely accept such benefits if they are available
to the general public, or if the judge qualifies for the special price or discount according
to the same criteria as are applied to persons who are not judges. As an example, loans
provided at generally prevailing interest rates are not gifts, but a judge could not accept a
loan from a financial institution at below-market interest rates unless the same rate was
being made available to the general public for a certain period of time or only to
borrowers with specified qualifications that the judge also possesses.

[4] Rule 3.13 applies only to acceptance of gifts or other things of value by a
judge. Nonetheless, if a gift or other benefit is given to the judge’s spouse, domestic
partner, or member of the judge’s family residing in the judge’s household, it may be
viewed as an attempt to evade Rule 3.13 and influence the judge indirectly. Where the
gift or benefit is being made primarily to such other persons, and the judge is merely an
incidental beneficiary, this concern is reduced. A judge should, however, remind family
and household members of the restrictions imposed upon judges, and urge them to take
these restrictions into account when making decisions about accepting such gifts or
benefits.

ANNOTATION
Statutory disclosure and reporting requirements are contained in 8 24-6-202 and -203, C.R.S.
Ethics Opinions

Judge may not receive free travel to conference sponsored by The Roscoe Pound Foundation of
Trial Lawyers of America because it could convey a special relationship to one side in the
adversarial process. AK. Ad. Op. 99-5.

Judge may not allow law firm to pay for function following investiture. Md. Ad. Op. 2005-16.

Rule 3.14: Reimbursement of Expenses and Waivers of Fees or Charges

(A) Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law,* a
judge may accept reimbursement of necessary and reasonable expenses for
travel, food, lodging, or other incidental expenses, or a waiver or partial
waiver of fees or charges for registration, tuition, and similar items, from
sources other than the judge’s employing entity, if the expenses or charges
are associated with the judge’s participation in extrajudicial activities
permitted by this Code.

(B) Reimbursement of expenses for necessary travel, food, lodging, or other
incidental expenses shall be limited to the actual costs reasonably incurred by
the judge and, when appropriate to the occasion, by the judge’s spouse,
domestic partner,* or guest.
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(C) A judge who accepts reimbursement of expenses or waivers or partial
waivers of fees or charges on behalf of the judge or the judge’s spouse,
domestic partner, or guest shall publicly report such acceptance as required
by Rule 3.15.

Comment

[1] Educational, civic, religious, fraternal, and charitable organizations often
sponsor meetings, seminars, symposia, dinners, awards ceremonies, and similar events.
Judges are encouraged to attend educational programs, as both teachers and participants,
in law-related and academic disciplines, in furtherance of their duty to remain competent
in the law. Participation in a variety of other extrajudicial activity is also permitted and
encouraged by this Code.

[2] Not infrequently, sponsoring organizations invite certain judges to attend
seminars or other events on a fee-waived or partial-fee-waived basis, and sometimes
include reimbursement for necessary travel, food, lodging, or other incidental expenses.
A judge’s decision whether to accept reimbursement of expenses or a waiver or partial
waiver of fees or charges in connection with these or other extrajudicial activities must be
based upon an assessment of all the circumstances. The judge must undertake a
reasonable inquiry to obtain the information necessary to make an informed judgment
about whether acceptance would be consistent with the requirements of this Code.

[3] A judge must assure himself or herself that acceptance of reimbursement or
fee waivers would not appear to a reasonable person to undermine the judge’s
independence, integrity, or impartiality. The factors that a judge should consider when
deciding whether to accept reimbursement or a fee waiver for attendance at a particular
activity include:

(@) whether the sponsor is an accredited educational institution or bar
association rather than a trade association or a for-profit entity;

(b) whether the funding comes largely from numerous contributors rather
than from a single entity and is earmarked for programs with specific content;

(c) whether the content is related or unrelated to the subject matter of
litigation pending or impending before the judge, or to matters that are likely to
come before the judge;

(d) whether the activity is primarily educational rather than recreational,
and whether the costs of the event are reasonable and comparable to those
associated with similar events sponsored by the judiciary, bar associations, or
similar groups;

(e) whether information concerning the activity and its funding sources is
available upon inquiry;

(f) whether the sponsor or source of funding is generally associated with
particular parties or interests currently appearing or likely to appear in the judge’s
court, thus possibly requiring disqualification of the judge under Rule 2.11;

(9) whether differing viewpoints are presented; and

(h) whether a broad range of judicial and nonjudicial participants are
invited, whether a large number of participants are invited, and whether the
program is designed specifically for judges.
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ANNOTATION

Statutory disclosure and reporting requirements are contained in 8 24-6-202 and -203, C.R.S.

Rule 3.15: Reporting Requirements

(A) A judge shall publicly report the source and amount or value of:
(1) compensation received for extrajudicial activities as permitted by
Rule 3.12;
(2) gifts and other things of value as permitted by Rule 3.13(C), unless
the value of such items does not exceed the statutory amount specified
in Title 24, Article V1 of the Colorado Revised Statutes; and
(3) reimbursement of expenses and waiver of fees or charges
permitted by Rule 3.14(A).
(B) When public reporting is required by paragraph (A), a judge shall report
the date, place, and nature of the activity for which the judge received any
compensation; and the description of any gift, loan, bequest, benefit, or other
thing of value accepted; and the source of reimbursement of expenses or
waiver or partial waiver of fees or charges.

(C) The public report required by paragraph (A)(1) shall be made at least
annually. Public reports required by paragraph (A)(2) and (3) shall be made
quarterly.

(D) Reports made in compliance with this Rule shall be filed as public
documents in the office of the clerk of the court on which the judge serves or
other office designated by law*.

(E) Full time magistrates shall file reports required by paragraph A in the
office of the clerk of the court on which the magistrate serves annually on or
before January 15.

Comment

[1] In Colorado, judges’ public reporting requirements are governed both by this
Code and by statute. See § 24-6-202 and -203, C.R.S.

[2] Pursuant to section 24-6-202, all judges are required to file an annual
disclosure with the secretary of state.

[3] Pursuant to section 24-6-203, judges are required to file quarterly disclosures
reporting gifts, loans, tickets to events, and reimbursement for travel and lodging
expenses.

[a] Money, including a loan, pledge, or advance of money or a guarantee

of a loan of money with a value of $25 or more must be reported. § 24-6-

203(3)(a), C.R.S.

[b] Any gift of any item of real or personal property, other than money,
with a value of $50 or more must be reported. § 24-6-203(3)(b).
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[c] Any loan of any item of real or personal property, other than money, if
the value of the loan is $50 or more. § 24-6-203(3)(c).

[d] Waiver or partial waiver of the cost of attending CLES or other
educational conferences or seminars is included within the statutory requirement
that judges report tickets to sporting, recreational, educational or cultural events
with a value of $50 or more, or a series of tickets with a value of $100 or more. §
24-6-203(3)(e), C.R.S.

[e] Payment of or reimbursement for actual and necessary expenditures for
travel and lodging at a convention or meeting at which the judge is scheduled to
participate must be reported unless the payment or reimbursement is made from
public funds, a joint governmental agency, an association of judges, or the judicial
branch. § 24-6-203(3)(f), C.R.S.

[4] The disclosure reports filed with the secretary of state’s office may be posted
electronically on its website when technically feasible.
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Canon 4

A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE SHALL NOT ENGAGE IN POLITICAL OR
CAMPAIGN ACTIVITY THAT IS INCONSISTENT WITH THE INDEPENDENCE, INTEGRITY, OR
IMPARTIALITY OF THE JUDICIARY.

Rule 4.1: Political and Campaign Activities of Judges
and Judicial Candidates in General

(A) Except as permitted by law,* or by this Canon, a judge or a judicial
candidate* shall not:

(1) act as a leader in, or hold an office in, a political organization;*

(2) make speeches on behalf of a political organization;

(3) publicly endorse or oppose a candidate for any public office;

(4) solicit funds for, pay an assessment to, or make a contribution to a
political organization or a candidate for public office;

(5) attend or purchase tickets for dinners or other events sponsored
by a political organization or a candidate for public office;

(6) publicly identify himself or herself as a candidate of a political
organization;

(7) seek, accept, or use endorsements from a political organization;

(9) personally solicit* or accept campaign contributions;

(9) use or permit the use of campaign contributions for the private
benefit of the judge or others;

(10) use court staff, facilities, or other court resources as a judicial
candidate ;

(11) knowingly,* or with reckless disregard for the truth, make any
false or misleading statement;

(12) make any statement that would reasonably be expected to affect
the outcome or impair the fairness of a matter pending* or
impending* in any court; or

(13) in connection with cases, controversies, or issues that are likely to
come before the court, make pledges, promises, or commitments that
are inconsistent with the impartial* performance of the adjudicative
duties of judicial office.

(B) A judge or judicial candidate shall take reasonable measures to ensure
that other persons do not undertake, on behalf of the judge or judicial
candidate, any activities prohibited under paragraph (A), except as
permitted by Rule 4.3.

Comment

General Considerations
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[1] A judge plays a role different from that of a legislator or executive branch
official. Rather than making decisions based upon the expressed views or preferences of
the electorate, a judge makes decisions based upon the law and the facts of every case.
Therefore, in furtherance of this interest, judges and judicial candidates must, to the
greatest extent possible, be free and appear to be free from political influence and
political pressure. This Canon imposes narrowly tailored restrictions upon the political
and campaign activities of all judges and judicial candidates, taking into account the
various methods of selecting judges.

[2] When a person becomes a judicial candidate, this Canon becomes applicable
to his or her conduct.

Participation in Political Activities

[3] Public confidence in the independence and impartiality of the judiciary is
eroded if judges or judicial candidates are perceived to be subject to political influence.
Although judges and judicial candidates may register to vote as members of a political
party, they are prohibited by paragraph (A)(1) from assuming leadership roles in political
organizations.

[4] Paragraphs (A)(2) and (A)(3) prohibit judges and judicial candidates from
making speeches on behalf of political organizations or publicly endorsing or opposing
candidates for public office, respectively, to prevent them from abusing the prestige of
judicial office to advance the interests of others. See Rule 1.3.

[5] Although members of the families of judges and judicial candidates are free to
engage in their own political activity, including running for public office, there is no
“family exception” to the prohibition in paragraph (A)(3) against a judge or candidate
publicly endorsing candidates for public office. A judge or judicial candidate must not
become involved in, or publicly associated with, a family member’s political activity or
campaign for public office. To avoid public misunderstanding, judges and judicial
candidates should take, and should urge members of their families to take, reasonable
steps to avoid any implication that they endorse any family member’s candidacy or other
political activity.

[6] Judges and judicial candidates retain the right to participate in the political
process as voters in both primary and general elections. For purposes of this Canon,
participation in a caucus-type election procedure does not constitute public support for or
endorsement of a political organization or candidate, and is not prohibited by paragraphs
(A)(2) or (A)(3).

Statements and Comments Made during a Campaign for Judicial Office

[7] Judicial candidates must be scrupulously fair and accurate in all statements
made by them and by their retention committees. Paragraph (A)(11) obligates candidates
and their committees to refrain from making statements that are false or misleading, or
that omit facts necessary to make the communication considered as a whole not
materially misleading.

[8] Judicial candidates are sometimes the subject of false, misleading, or unfair
allegations. For example, false or misleading statements might be made regarding the
identity, present position, experience, qualifications, or judicial rulings of a candidate. In
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other situations, false or misleading allegations may be made that bear upon a candidate’s
integrity or fitness for judicial office. As long as the candidate does not violate
paragraphs (A)(11), (A)(12), or (A)(13), the candidate may make a factually accurate
public response. In making any such response, the judge should maintain the dignity
appropriate to judicial office.

[9] Paragraph (A)(12) prohibits judicial candidates from making comments that
might impair the fairness of pending or impending judicial proceedings. This provision
does not restrict arguments or statements to the court or jury by a lawyer who is a judicial
candidate, or rulings, statements, or instructions by a judge that may appropriately affect
the outcome of a matter.

Pledges, Promises, or Commitments Inconsistent with Impartial Performance of the
Adjudicative Duties of Judicial Office

[10] The role of a judge is different from that of a legislator or executive
branch official Campaigns for retention to judicial office must be conducted differently
from campaigns for other offices. The narrowly drafted restrictions upon political and
campaign activities of judicial candidates provided in Canon 4 are intended to help
preserve the integrity and independence of the judiciary, and to honor Colorado’s merit-
based system of selecting and retaining judges.

[11] Paragraph (A)(13) makes applicable to both judges and judicial candidates
the prohibition that applies to judges in Rule 2.10(B), relating to pledges, promises, or
commitments that are inconsistent with the impartial performance of the adjudicative
duties of judicial office.

[12] The making of a pledge, promise, or commitment is not dependent upon,
or limited to, the use of any specific words or phrases; instead, the totality of the
statement must be examined to determine if a reasonable person would believe that the
candidate for judicial office has specifically undertaken to reach a particular result.
Pledges, promises, or commitments must be contrasted with statements or
announcements of personal views on legal, political, or other issues, which are not
prohibited. When making such statements, a judge should acknowledge the overarching
judicial obligation to apply and uphold the law, without regard to his or her personal
views.

ANNOTATION

Judge who allowed candidate for public office to place a sign in support of candidate outside
judge's home publicly endorsed candidate for public office, thereby engaging in a prohibited
political activity and improperly lending the prestige of his office to advance the private interests
of another. In re Inquiry Concerning McCormick, 639 N.W.2d 12 (lowa 2002).

Ethics Opinions
To make clear that any contribution by the judge’s spouse to a political candidate is not from the

judge, that contribution should be made in the spouse’s name alone from the spouse’s separate
bank account with no reference to the judge or judicial position. Colo. J.E.A.B. Op. 06-04.
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A judge may not contribute to another judge’s retention campaign fund. Although a judge
standing for retention is not necessarily a candidate for “public” office, judicial contributions to
retention elections necessarily politicizes them, in contravention to the Code. Ak. Op. 98-3.

A judge may not attend a political party caucus. A judge may vote in a primary election, even
when participation is conditioned on party affiliation. Utah. Ad. Op. 2002-1.

A judge may not act as a master of ceremonies at a “Meet the Candidates Night” sponsored by a
local PTA, because the meeting is a political gathering. Utah Ad. Op. 98-15.

Rule 4.2: Political and Campaign Activities of a Judge Who is a Candidate for

Retention

(A) A judicial candidate* in a retention public election™* shall:

ANNOTATION

Ethics Opinions

(2) act at all times in a manner consistent with the independence,*
integrity,* and impartiality* of the judiciary;

(2) comply with all applicable federal and state election, election
campaign, and election campaign fund-raising laws and regulations ;

(3) review and approve the content of all campaign statements and
materials produced by the candidate or his or her campaign
committee, as authorized by Rule 4.3, before their dissemination; and
(4) take reasonable measures to ensure that other persons do not
undertake on behalf of the candidate activities, other than those
described in Rule 4.3, that the candidate is prohibited from doing by
Rule 4.1.

A judge standing for retention may not appear on a television program in which a representative
of the League of Women Voters would ask them questions to help provider viewers with more
information about whether or not the judges should be retained. Viewers might reasonably
expect that the judge was seeking an approval vote and might therefore understand that the
judge is engaging in campaign activity. Colo. J.E.A.B. Op. 08-04.

Rule 4.3: Retention Campaign Committees

(A) A judge who is a candidate for retention in office should abstain

from any campaign activity in connection with the judge’s own candidacy
unless there is active opposition to his or her retention in office. If there is
active opposition to the retention of a candidate judge:

(1) The judge may speak at public meetings;
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(2) the judge may use advertising media, provided that the
advertising is within the bounds of proper judicial decorum;

(3) a nonpartisan citizens’ committee or committees advocating
a judge’s retention in office may be organized by others, either on their own
initiative or at the request of the judge;

(4) any committee organized pursuant to subsection (A)(3) may
raise funds for the judge’s campaign, but the judge should not solicit funds
personally or accept any funds except those paid to the judge by a committee
for reimbursement of the judge’s campaign expenses;

(5) the judge should not be advised of the source of funds
raised by the committee or committees;

(6) the judge should review and approve the content of all
statements and materials produced by the committee or committees before
their dissemination.

Comment

[1] Judicial candidates are prohibited from personally soliciting funds in support
of their retention or personally accepting retention campaign contributions. See Rule
4.1(A)(8).

[2] Retention campaign committees may solicit and accept campaign
contributions, manage the expenditure of campaign funds, and generally conduct
campaigns. Judicial candidates are responsible for compliance with the requirements of
election law and other applicable law, and for the activities of their retention campaign
committees.

[3] At the start of a retention campaign, the candidate must instruct the retention
campaign committee to solicit or accept only such contributions as are reasonable in
amount, appropriate under the circumstances, and in conformity with applicable law.
Although lawyers and others who might appear before a judge who is retained are
permitted to make campaign contributions, the judge should not be informed of the
source of any funds.

ANNOTATION

The Fair Campaign Practice Act, 881-45-101 et. seq., C.R.S. applies to campaigns for and against
retention in office.

Ethics Opinions

A great deal of media attention to a judge’s ruling, even if it is critical of the ruling, does not, in
itself, constitute active opposition to the judge’s retention. However, if there is an organized
campaign in opposition to the judge’s retention or if there are individual comments opposed to
the judge’s retention that have been broadcast to a public audience, the judge may safely
conclude that there is active opposition to the judge’s retention. Here, the Board concludes that
the numerous comments posted on the local newspaper’s website recommending non-retention
of the judge amount to active opposition. Nevertheless, the Board cautions the judge that even
though he may, ethically, campaign for retention, he should begin a campaign with great care,
bearing in mind that our system strongly disfavors judicial campaigns. Colo. J.E.A.B. Op. 08-05.
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Judges standing for retention may not appear on a television program in which a representative
of the League of Women Voters would ask them questions to help provider viewers with more
information about whether or not the judges should be retained. Viewers might reasonably
expect that the judge was seeking an approval vote and might therefore understand that the
judge is engaging in campaign activity. Colo. J.E.A.B. 08-04.

A judge may operate a retention campaign if there is active opposition to the judge’s retention.
Active opposition does not include a below-average performance rating by the Judicial Conduct
Commission or casual, water-cooler type discussions in opposition to the judge’s retention, but
can include scenarios where an anti-retention message is broadcast to a large audience of
potential voters, such as through a letter to the editor, lawn signs, or paid advertisements in a
publication. Active opposition may also be found in news stories, timed to a judge’s retention
election, that raise negative facts and qualification issues not immediately relevant to a news-
making case. Utah Ad. Op. 2000-05.

Rule 4.4: Activities of Judges Who Become Candidates for Nonjudicial Office

(A) Upon becoming a candidate for a nonjudicial elective office, a judge shall
resign from judicial office, unless permitted by law* to continue to hold
judicial office.

(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is
not required to resign from judicial office, provided that the judge complies
with the other provisions of this Code.

Comment

[1] In campaigns for nonjudicial elective public office, candidates may make
pledges, promises, or commitments related to positions they would take and ways they
would act if elected to office. Although appropriate in nonjudicial campaigns, this
manner of campaigning is inconsistent with the role of a judge, who must remain fair and
impartial to all who come before him or her. The potential for misuse of the judicial
office, and the political promises that the judge would be compelled to make in the course
of campaigning for nonjudicial elective office, together dictate that a judge who wishes to
run for such an office must resign upon becoming a candidate.

[2] The “resign to run” rule set forth in paragraph (A) ensures that a judge cannot
use the judicial office to promote his or her candidacy, and prevents post-campaign
retaliation from the judge in the event the judge is defeated in the election. When a judge
is seeking appointive nonjudicial office, however, the dangers are not sufficient to
warrant imposing the “resign to run” rule.
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