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Executive SUMMARY

Committee Charge

Pursuant to House Joint Resol ution 01-1027, thel nterim Committeeon Criminal Sentencing
wascharged with studying Colorado'scrimina sentencing statuteswiththegod of preservingand
protecting thepublic peaceand safety. Thecommitteewasdirected to examinethesentencing
statutestodetermineareasthat couldbesimplifiedor clarified, makerecommendationson
improvingthepublicsafety, consider alternativesto prison, andtoensureafair, effective, and
economic criminal justice system.

Committee Activities

Atthefirst committeemeeting, membersheardtestimony fromvariousinterestswithinthe
criminal justicesystem such asstate agenci es, prosecuting and defenseattorneys, judges, victims
groups, organi zationsrepresentingindividual rights, and other interested persons. Thosewho
testified explained their concernswith Colorado'ssentencing statutes. Asaresult, thecommittee
decidedto createfour subcommitteestowork during theinterim onthemajor themesexpressed
by thewitnesses. Thefour subcommitteesweredirectedtofocusonthefollowingareas:
Substance Abuse Treatment and Alternative Sentencing; Simplificationand Clarification;
DemographicDisparities; and Truth-in-Sentencing, Parole, and Judicial Discretion. Each
subcommitteewascharged with hol ding hearingsand thenreturning tothefull committeeto
report any findingsand recommendationsfor legislation. Atthefour subsequent committee
meetings, thechairmen of the subcommitteespresented findingsfromthesubcommitteesand bill
proposals from subcommittee members.

Substance Abuse Treatment and Alternative Sentencing. The Subcommittee on
Substance Abuse Treatment and Alternative Sentencing, chaired by Senator SueWindels, heard
testimony fromanumber of stateagencies, district attorneys, defenseattorneys, and other
i nterested personsregarding current drug treatment optionsavail ableto of fendersin Col orado.
The subcommitteerecommended | egislation attemptingtoincreasefundsfor drug treatment
options by lowering prison sentences for certain nonviolent drug offenders.

Simplification and Clarification. The Subcommitteeon Simplificationand Clarification,
chaired by RepresentativeDon L ee, discussed someof the problems, inconsistencies, and
complexitiesof Colorado'ssentencinglaws. Thesubcommitteeheardtestimony fromtheoffice
of Colorado'sAttorney General, theCriminal DefenseBar, theDistrict AttorneysCouncil,
Colorado’ s Public Defender, and other interested personson how to makethe sentencing laws
easi er touseandtounderstand. Thesubcommitteerecommendedrel ocatingall sentencing
provisonsintothecriminal codeinorder to centralizethesentencing statutes. Thesubcommittee
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alsorecommended aresol utionto continuetheinterim committeefor another year inorder to
continuethework of clarifyingand simplifying Col orado'scriminal sentencing statutes. This
resolutionwasnot approved by the L egid ative Council but aresol utionto continuetheinterim
committee may be introduced during the 2002 legislative session.

DemographicDigparities The Subcommitteeon Demographic Disparities, chaired by
Repr esentative Peter Groff, heard testimony fromanumber of witnesseswho discussed the
disproportionate numbersof minoritiesserving prison sentencesaswell asa disproportionate
Increaseinwomen serving prison sentences. Individual stestified tothevariousreasonsfor the
disparitiessuch associo-economicfactors, practicesby local law enforcement officers, and
differencesinthekindsof crimesthat areinvestigated and charged. Thechairman of the
subcommitteerecommended to theinterim committeeabill tostudy racia and gender disparities
in the criminal justice system; however, the interim committee did not approve the
recommendation.

Truth-in-Sentencing, Parole, and Judicial Discretion. TheSubcommitteeon Truth-
in-Sentencing, Parole, and Judicia Discretion, chaired by Representative Richard Decker, heard
testimony from membersof theParoleBoard, Judicial Branch, District AttorneysCouncil, and
other membersof thepublicregardingissuessuchasthere-victimizationof individua sat parole
hearings and the coordination of re-entry servicesfor offenders. The subcommittee
recommended abill to coordinateservicesfor adult offendersineachjudicial district. A bill was
proposed (Bill B), but later withdrawn, that woul d have denied aninmate convicted of aviolent
crime from accumulating earned time until 50 percent of his or her sentence was served.

Committee Recommendations

Bill A— Penalties for Persons Convicted of Criminal Violations. Bill A was
recommended by the Subcommitteeon Substance Abuse Treatment and Alternative Sentencing
asan attempt todivert certaindrug offendersfrom prison and toincreasefundsfor drug treatment
programs. Thebill decreasesthepenalty for theuseof, andfor the possession of onegramor
lessof controlled substances; all owsthe court to commit aprobati oner to county jail for upto
180 daysinorder todivert theoffender from prison; andincreasesthedrug offender surcharge
for all classes of drug offenders.

Bill A alsocreatestheDrug Offender Treatment Fundthat isoverseen by thepresident
of theColorado District AttorneysCouncil, the State Public Defender, and the State Court
Administrator. Moniesfromtheincreaseinthedrug offender surchargesand projected cost
savingswill bedirectedtothefundtobedistributedtoeachjudicial districtforlocal drug
treatment programs. IfinFY 2003-04, $2.2 millionisnot appropriated tothe Drug Offender
Treatment Fund fromthebill'santicipated savings, thentheprovisionsof theact aretorepea and
return to existing language.
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Bill C — Local Adult Offender Services Planning Committees. Bill C,
recommended by the Subcommitteeon Truth-in-Sentencing, Parole, and Judicial Discretion
allowseachjudicial district toestablish an adult offender serviceplanning committeewith
membershipfromvariouscriminal justice, social service, and community entities. Once
appointed, thecommitteeisto devel op andimplement plansfor thecoordination and delivery of
services for adult offendersin the judicial district.

Bill E— Relocation of Certain Existing Criminal Sentencing Statutesto a New
ArticleinTitle18, C.R.S. The Subcommitteeon Simplificationand Clarification heard
testimony regardingthecomplexity of thecriminal statutesand thedifficulty inlocatingthe
gppropriatesentencing provisonsthat arenow locatedinthreedifferent titleswithinthe Colorado
Revised Statutes. Bill Erelocatesprovisionsof thecriminal sentencing statutesfrom Titles16,
17, and 18 of theCol orado Revised Statutes, toanew articlein Title 18. Thebill alsomakes
conforming amendmentsand repeal srel ocated statutesbut doesnot makeany substantive
changes or alter the elements of any crime.



STATUTORY AuTHORITY AND RESPONSIBILITIES

Pursuant to House Joint Resol ution 01-1027, thel nterim Committeeon Criminal
Sentencing wascharged with studying Col orado'scriminal sentencing statutesinorder to
harmonizeand clarify thecriminal sentencinglawsandto prevent misinterpretation of the
sentencing provisions. Withthegoal of preservingand protectingthepublic peaceand safety,
the committee was charged with:

identifying and clarifying conflicting and confusing statutes;
recommending ways to clarify those statutes;

considering andrecommending, if appropriate, changestothestatutestokeep
dangerous criminal s separated from the community;

considering alternative sentencing options; and

devisngthemostfair, effectiveand economiccrimina justicesystempossible.



COMMITTEE AcTiviTIES

Background I nformation

The Interim Committeeto Study the Criminal Sentencing Statuteswascreated duringthe
2001 |egidativesessionto helpharmonizeand clarify thecriminal sentencing statutesin Colorado.
Membersof the General Assembly wereconcerned that thecompl exity of Colorado'sstatutes
couldresultinmisinterpretation of thestatutory sentencing lawsand thought that ananalysiswas
necessary asthelawshad not been examinedintheir totality by theGeneral Assembly insevera
years.

Atthefirst meeting of thel nterim Committeeon Criminal Sentencing, membersheard
testimony fromvariousinterestswithinthecriminal justicesystem such asstateagencies,
prosecuting and defenseattorneys, judges, victims groups, organi zationsrepresentingindividual
rights,and other interested persons. Thosewhotestified explainedtheir concernswith
Colorado'ssentencing statutes. A number of individua sspoketothecomplexity of thestatutes
whileothersdiscussed theneed of thecriminal justicesystemtoactively pursuetherehabilitation
of offenders. Severa peopletedtifiedtothere-victimization of individual sthroughthesentencing
and paroleprocess, andtheneedfor acriminal justicesystemthat treatsoffendersandvictims

equally.

Asaresult of thetestimony, thecommitteedecided to createfour subcommitteestowork
during theinterim onthemajor themesexpressed by thewitnesses. Thefour subcommittees
weredirectedtofocusonthefollowingareas. SubstanceAbuse Treatment and Alternative
Sentencing; Simplificationand Clarification; Demographic Digparities, and Truth-in-Sentencing,
Parol e, andJudicia Discretion. Each subcommitteewascharged with holding hearingsandthen
returning tothefull committeeto report any findingsor recommendationsfor legidation. Atthe
four subsequent committeemeetings, thechai rmen of the subcommitteespresented findingsfrom
the subcommittees and bill proposals from subcommittee members.

I . I | - : :

Membersof theinterim committeeheard testimony regarding thepressurethat substance
abuseputsonthecriminal justicesystem. Prison capacity isstrained by new prisonadmissions
resulting fromcrimesrel ated to drug possession or distribution, aswell asparoleeswhoare
returnedto prisonasaresult of drug useand subsequent parol erevocation. TheDepartment of
Corrections reported that nearly two-thirds of inmates have a substance abuse problem.



Inadditiontothecostsof incarceration, therearesocietal costsasaresult of offenders
continuingtheir drugaddictions. Several witnessestestified regardingthelack of adequate
substanceabusetreatment avail ablefor offenders, bothin Col orado and acrossthecountry.
Other stateshave passed citizen-initiated bal | ot measuresto reducejail and prison sentencesfor
drug offenders and mandate substance abuse treatment.

At itsfirst meeting, thesubcommitteewasgivenanoverview of CaliforniasProposition
36 and Arizona'sProposition 200; ball ot measureswhich reduced sanctionsfor minor drug
crimesandincreased mandatory treatment. After discussingthemeritsandflawsof theballot
measures, aswell asConnecticut'salternative sentencing program (which allowscourtsto
sentencelow-risk offendersto community service, day incarceration, or treatment), the
subcommitteefocused ontwoissuesfor further study: 1) the impact of drug offendersonthe
state'sprison popul ation; and 2) theeffectivenessand avail ability of existing treatment programs.
Thesubcommitteerequested additiond informationincluding: anestimateof how many offenders
areincarceratedfor drug possession or use, and how many of thoseare'first-time' offenders;
current substanceabusetreatment programsavailablethroughout thestate, includingthosein
prisons; existing gapsinthetreatment of offenders; and how additional treatment fundswould
best be spent.

I mpact of drug offenderson Colorado's prison population. The subcommittee
heardtestimony from stateagencies, district attorneys, and other interested partiesregarding the
issueof sanctionsfor drug offenders. Itwasgenerally agreedthat first-timedrug offenders
convictedof possessionor usearerarely sentencedto prison. Most drug offenderssentenced
to prisonhaveaprior criminal history, havecommitted multiplecrimesat thetimeof arrest, or
havepled guilty todrug possessionrather than faceamoreserious charge. The Department of
Corrections and Legislative Council Staff provided information in response to these issues.

» TheDepartment of Correctionsreported that asof June 30, 2000, 3,226
inmates (20.2 percent of thetotal prison population) wereincarceratedfor a
drug offense, and of those, 1,714 wereconvicted of drug possession or use.
A review of the 1,714 offendersconvicted of drug possessionor userevea ed
that 87 percent had at | east oneprior mi sdemeanor conviction, and 43 percent
had at least one prior felony arrest. Only 51 had no prior criminal history.

» LegidativeCouncil Staff reportedthat, for thosedefendantscharged withadrug
crimebetween 1996 and 2000: 76 percent of those charged with possession
werea sochargedwithadditional crimes; and 67 percent of thosecharged with
any drug crime eventually pled guilty to alesser crime.

Effectiveness and availability of existing substance abuse treatment programs.
TheDepartment of Human Services Alcohol and Drug AbuseDivisionprovidedinformationon
treatment programsavailablestatewide; the Department of Correctionsprovidedinformationon
treatment programsavailablein prison. Thedivisonreportedthat nosingletreatmentiseffective



for everyone. However, several programsarelicensed by thestateand areprovento be
effective for specific populations.

Sometypeof treatment isavailableineach areaof thestate. However, theentirerange
of care—includingintensiveresidential treatment, transitional services, andmonitoring — is
not availablestatewide, especially inrural areas. Themost significant gapsexistinaftercare
(servicesfor thosewho haverecently compl eted anintensetreatment therapy) andresidential
treatment programswhichmay not beableto houseclientsfor thetimenecessary for effective
treatment.

BoththeAlcohol and Drug AbuseDivisionandthe Department of Correctionsreported
that resourcesareinadequateto meet current needs. TheAlcohol and Drug AbuseDivision
estimatesthat morethan 11,000individual sseeking treatment areunableto getit duetolack of
resources. TheDepartment of Correctionsestimatesthat 80 percent of new admissions, 4,919
inFY 2000-01, need somelevel of treatment. Thedepartment has1,486treatment slots
available, anditsability tohandleinmates treatment needsdependsontheir lengthof stay inthe
varioustreatment programs. Atthecurrent resourcelevel, approximately 50 percent of inmates
receive some form of treatment.

Recommendation. ThecommitteeproposesBill A, whichreducesthepenalty for
possession of lessthanonegramandfor useof anillegal drug. Thepenalty would belowered
fromaclass4felony toaclass6felony inmost cases. Theshorter prison sentencesassociated
withthelower penalty will easethe pressureonthe Department of Corrections, inturnfreeing
resourcesto bedirected toward substanceabusetreatment programs. Thetreatment programs
would be implemented statewide by the individual judicial districts.

Subcommittee on Simplification and Clarification of Statutes

Theinterimcommitteeheard fromvariousentitiesabout theneedto s mplify and clarify
thesentencing statutes. Citizensfindthesentencing statutesimpossibletointerpret. District
attorneys, public defenders, and defenseattorneysfind using thesentencing statutesandtraining
new district attorneysand public defendersin Col orado’ ssentencing schemeto bedifficult.
Further, courtsoften havedifficulty interpreting the sentencing statutesand determining the
legislature’ s intent when sentencing offendersin criminal court.

Sentencing provisionsfor someoffensesarel ocatedin morethan onetitle(e.g sentencing
provisionsfor sex offendersarelocatedinthreetitles). Thereareseverd different requirements,
someof whichoverlap, for enhanced sentences. Inaddition, somecrimesrequireamandatory
minimum sentence. When consideringd of thestatutory sentencing enhancers, mitigators, and
aggravatorsfor thecrimeof second degreeassault for instance, thereare 34 different possible
sentences.






Theinterim committeerecognizedthat whenlooking at simplifyingandclarifyingthe
sentencing statutes, consideration must begiventojudicial discretion. Theneedtoprovide
defendants, prosecutors, and defenseattorneyswith aclean, understandabl e, and usable
sentencing scheme, and with someclear senseof |egidativeintent must bebal anced withthe
discretion of the court to take myriad factors under advisement when deciding a sentence.

Simplifi cationvs darification. The Subcommitteeon Simplificationand Clarification
first saw theneedto distinguish betweensimplificationand clarification. Clarificationof the
sentencing statutes would mean efforts to physically move and rel ocate now-scattered
sentencing statutesto oneplacesothat they areeasier tofind. Clarificationwouldrequirea
recodification of thecriminal sentencing statutes. Snplificationof thesentencing statuteswould
mean effortstos mplify thesentencing schemeso that courtswoul d find the sentencing statutes
easi er toadminister and sothat practitionerswoul d bebetter abletointerpret thesentencing
schemewhen charging and defending defendants. Simplificationwouldrequiresubstantive
changes to sentencing laws.

Thecomplexity of thecriminal sentencingstatutes. Intryingto decidewhether or
not totacklesimplificationor clarification or boththislegislativeinterim, thesubcommittee
recelvedinput and assi stancefrom two sub-subcommitteescomprised of thefollowing: Judge
RuthannePolidori, First Judicial District; Chief District Court JudgeHarlan Bockman, 17th
Judicial District; theColorado District AttorneysCouncil; the Col orado Attorney General’ s
Office; theDenver Digtrict Attorney’ sOffice; the Colorado Public Defender’ sOffice; andthe
Colorado Criminal Defense Bar.

Thetwo sub-subcommittees, withtheassistanceof the Officeof L egislativelL egal
Services(OLLS), compiled severa piecesof documentationtoillustratethecomplexity of and
theneedfor smplificationand clarification of the sentencing statutes(thesedocumentsarelisted
onpagel9). Onechart listed thecrimeswhich providefor enhanced sentencesthat are specific
tothat crime. Forinstance, inthefirst degreekidnapping statute, first degreekidnappingisa
class2felony whenthevictimisliberated unharmed. That statute saysthat first degree
kidnapping is aclass 1 felony when the victim suffers bodily injury.

Thegist of thecomplexity inthe sentencing statutesisthat whilesomestatutescontain
enhanced sentencesthat arespecifictothat crime (asnoted above), other statutesprovidefor
enhanced sentencesthat can apply toany crime. For instance, first degreekidnappingisaclass
1 or 2felony depending ontheel ementsof thecrime, but the sentencefor theclass2felony can
beincreased or decreased depending uponwhether or not the circumstancesof thecrime
includedstatutory mitigating, aggravating, or sentence-enhancing factors. Thesemitigating,
aggravating, and sentence-enhancingfactorsarecontainedinseveral different statutes. The
sentencecanincreaseif thedefendant wason parol efor another fel ony at thetimeof thecrime
or if thedefendant wasonbondfor another felony. Further lendingtothecomplexity, thesame
aggravating and sentence- enhancingfactorsarelistedinmorethan onestatuteleadingto



questionsover whichlaw takesprecedence. Tablelillustratesthecomplexity of thesentencing
statutes.



Table 1:

Colorado Sentencing Law as of July 2001

Extraordinary
Aggravating

Normal Extraordinary Sentence Circumstances Extraordinary
Presumptive Mitigating Enhancing 18-1-105 (9)/ Aggravating Mandatory
Range Circumstances | Circumstances | Crime of Violence | Circumstances Little Habitual Big Habitual Parole
Class of Crime 18-1-105 18-1-105 (6) 18-1-105 (9.5) (16-11-309) 18-1-105 (6) 16-13-101 (1.5) | 16-13-101 (2) | 18-1-105
|Class 2 8-24 yrs 4-8 yrs 8-48 yrs 16-48 yrs 24-48 yrs 72 yrs 96 yrs 5yrs
Class 3
(GRS IE 4-16 2-4 4-32 10-32 16-32 48 64 5
risk of harm
18-1-105 (9.7))
ICIass 3 4-12 2-4 4-24 8-24 12-24 36 48 5
Class 4
(GUEIEHETR 2-8 1-2 2-16 5-16 8-16 24 32 3
risk of harm
18-1-105 (9.7))
ICIass 4 2-6 1-2 2-12 4-12 6-12 18 24 3
Class 5
(PATEE e, 1-4 6 mos - 1yr 1-8 30 mos - 8 yrs 4-8 12 16 2
risk of harm
18-1-105 (9.7))
ICIass 5 1-3 6 mos-1yr 1-6 2-6 3-6 9 12 2
Class 6
(AT 1-2 6 mos-1yr 1-4 18 mos - 4 yrs 2-4 NA 8 1
risk of harm
18-1-105 (9.7))
|Class 6 1yr-18 mos 6 mos-1yr 1-3 15 mos - 3yrs 18 mos - 3yrs NA 6 1

Source: Colorado District Attorneys Council, Legislative Council Staff



There are several factors contributing to the complexity in the sentencing statutes:

1) inmovingfromanindeterminate sentencing scheme, the General
Assembly provided for determinate sentenceswhichfall intoa
presumptivesentencing rangebased onthefelony classlevel of the
crime; however

2) inordertotakeintoconsiderationsomeof thespecificaggravating
circumstancesthat are present when aperson commitsacrime, the
General Assembly hasadopted numerousstatutesthat augment the
presumptiverangeswithincreased sentencesbased onthepresenceof
specific aggravating circumstances; while

3) makingeffortsto provideprosecutorsadequatetool swithwhichto
prosecute law-breakers; and

4) atemptingtobaancethecourt’ sdiscretionwiththeneedtoensurethat
the sentence fits the crime.

Thishasresultedinasentencing schemethat hasbeen pi eced together fromyear-to-year andthat
isfragmented, making it difficult for practitioners and judges to interpret and use the statutes.

Recommendations. Oneof thesubcommittee' sfirstrealizationswasthat any effort to
samplify statutory crimesand sentenceswoul d requireexamining each crimeanditssentencea ong
withthelist of sentencemitigators, aggravators, and enhancersinorder tosmplify thesentencing
scheme. Any efforttoclarify thesentencing statutesby |ocating al sentencing provisi onstogether
i nonestatutory articlewould requiresearching for sentencing provisionsacrossthreedifferent
C.R.S.titlesand thenreorganizingthosestatutesinanorder that is" user friendly" and that makes
sense. Either task wouldtaketremendousamountsof time. Ultimately, thesubcommittee
decided not to attempt bothtasksthislegidativeinterim. Instead, thefirst recommendationfrom
the subcommitteewasto ask that theinterim committeebeextended for another year inorder
to, among other things, takean additional year totacklethejob of ssmplifyingthesentencing
scheme. Thisrecommendation (intheform of aresolution) wasnot approved by theL egidative
Council. However, the resolution will likely be introduced during the 2002 |egisl ative session.

The subcommitteerecommendsBill Etoclarify thesentencing statutesby moving

statutory sentencing provisionsthat arenow scattered throughout Title 16, Title17,and Title18
and moving them to anew articlein Title 18.

Subcommittee on Demographic Disparitiesin the Criminal Justice System

The subcommitteeon Demographic Disparitiesinthe Criminal Justice Systemwas
chargedwithlooking at someof thefactorsthat havecontributedtoracial and gender disparities
withinthecriminal justicesystem. AccordingtotheRocky MountainNews, 1in19 African
Americanmalesinthestateof Coloradoisin prisoncomparedwithanaverageof 1in192white
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males. AlthoughtheAfrican Americancommunity comprises3.8 percent of thestate'spopul ation
accordingto 2000 censusdata, 23.3 percent of theprison populationisof African American
descent. Table2 showstheethnicdistribution of Colorado'sprison popul ation comparedtothe
2000 census totals.

Table 2:
Ethnic Distribution of Colorado's Prison Population
Percent of
Number of Prison 2000 Census Percent of Total
Race Inmates Population Total Population*

White 7,182 45.3 3,560,005 82.8
Hispanic 4,516 28.5 735,601 171
African American 3,687 23.3 165,063 3.8
American Indian 335 2.1 44,241 1.0
Asian 115 0.7 95,213 2.2
Other/Unknown 11 0.1 309,931 7.2

Source: Colorado Department of Corrections, 2000 Statistical Report and 2000 U.S. Census

*The 2000 census information makes a distinction between race and ethnicity for the Hispanic population. Total population
may not equal the sum of all classes combined as Hispanics may be counted in the White and Hispanic categories.

Thedisparity inthenumber of minority populationsin prisonisanationwidephenomenon.
A number of stateshavetaken stepsto addresstheover-representation of minoritiesat various
pointsof contact withinthecriminal justicesystem. Several stateshaveundertaken statewide
studieswhileothershavecreated commissionsto addressthedisproporti onate number of
minoritiesinprison. Several communitieshavedevel oped additional offender reintegration
servicesaimed at hel ping peopleof color aswell as"race-neutra” computer softwaretoeiminate
racial biasin the sentencing of offenders.

A number of witnesseswho testified beforethe subcommittee spoketo socio-economic
factorsthat may contributetotheover-representati on of peopleof color inthecriminal justice
system. Examplesof thesefactorsincluded generally lower level sof educationinminority
communities, thetypesof crimesthat arecommitted which may bemoresusceptibleto detection
by law enforcement such asopenair drug markets, aswel | asthedistribution of wea thinminority
communitieswhichtendto havefewer economicopportunitiesandlower averageincomes.
Witnessesalsotestified that the popul ation of women prisonershasincreased at agreater rate
than male prisonersin recent years.

The committeechair recommendedabill to study demographicdisparitiesinthecrimina
justice system but the bill was not approved by the interim committee.
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Subcommittee on Truth-in-Sentencing, Parole,_and Judicial Discretion

The Subcommitteeon Truth-in-Sentencing, Parole, and Judicia Discretiondiscusseda
number of issuesrel atedto there-victimization of individua sthroughtheparoleprocessaswell
as coordinating serviceswhen offendersarerel eased from custody and placed on paroleor
probation. Thesubcommitteeal sodiscussedtheneedforjudicial discretionindelivering
sentencesand possi blewaysto ensurethat victimsare provided with greater certainty regarding
the amount of time that an offender will servein prison.

Parde Paroleistherel easeof anoffender from prisonintothecommunity under state
supervisionwithrestrictions. InColorado, non-violent offendersmust serveat | east 50 percent
of their sentencewhileviolent offendersmust serve 75 percent of their sentencebeforebeing
eligibletoappear beforetheParoleBoard. However, an offender'ssentencemay bereduced
by uptotendaysper monthinearnedtime. (Earnedtimemay bewithheldfromtheoffender for
misbehavior whileinprison.) Non-violent offenderswho earn 100 percent of their earnedtime
areeligibleto appear beforethe Parole Board after serving 38 percent of their sentence, while
violent offenderswho earn 100 percent of their earnedtimeared igibleafter serving 56 percent
of their sentence. Table3below, showstheearliest possibledateoffenderswill beeligibleto
appear before the Parole Board assuming they earn 100 percent of their earned time.

Table 3:
Overview of Earliest Possible Parole Eligibility Date (PED)
Assumes Offender Eligible after Serving: Maximum T'me SerVEd —
Assumes Discretionary
50% of Sentence, 75% of Sentence, Parole Denied
Less Earned Time Less Earned Time and 100% Earned Time
Total Total Total
Earned Earliest Earned Earliest Earned
Sentence/ Time, Possible Time, Possible Time, Discharge
Years Years PED, Years Years PED, Years Years Date, Years
- __________________ ____________________ ____________ __________ _______|
1 0.12 0.38 0.19 0.56 0.25 0.75
5 0.62 1.88 0.93 2.82 1.25 3.75
10 1.24 3.76 1.86 5.64 2.50 7.50
15 1.86 5.64 2.78 8.47 3.75 11.25
20 2.47 7.53 3.71 11.29 5.00 15.00
25 3.09 9.41 4.64 14.11 6.25 18.75
30 3.71 11.29 5.57 16.93 7.50 22.50
35 4.33 13.17 6.49 19.76 8.75 26.25

0.12 years = 1.5 months 0.25 years = 3.0 months
Source: Legidative Council Staff

0.50 years = 6.0 months 0.75 years = 9.0 months

Oncereleased onparole, theoffender must follow theconditionsset by the Parole Board
for hisor her release. Such conditionsgenerally restrict thefreedom of theparoleeand may
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include el ectronic monitoring, periodicdrugtests, and meetingwith paroleofficers. If the
conditionsof paroleareviol ated thenthe paroleehasarevocation hearing beforetheParole
Board. The board may decide to send the parolee back to prison or impose additional
conditions on his or her parole.

AccordingtotheDepartment of Corrections, thenumber of parol eesreturnedto prison
hasdecreasedinthepast year. PriortoFY 01,theDOCreportedayearly increaseinthe
numbersof paroleesreturnedto prison. TheParoleBoard noted that offenderson mandatory
parole have ahigher rate of recidivism than paroleeswho are on discretionary parole.
Additionaly, revocationsof offenderson mandatory parolehaveincreased thenumber of parole
hearings. Table4 showsthenumber of parolehearingsover thepast four fiscal yearsaswell as
the number of parol eesbei ng rel eased i nto the community and the number who have been
returned to prison.

Table 4:
Parole Hearings and Returns to Prison
FY 1997-98 FY 1998-99 FY 1999-00 FY 2000-01
Total Parole Hearings 20,324 22,340 22,559 23,571
Released from 2,775 2,758 2,053 2,220
Custody
Returned to Prison 1,633 2,105 2,472 2,437

Source: Department of Corrections

Thesubcommitteeheard testimony from crimevictimswho stated that dueto statutory
requirementsregarding thefrequency and notification of parolehearings, andtheir desireand
obligati ontoattend thosehearings, they arere-victimizedwhileattending parolehearingseven
though, prior tothehearing, they know that theoffender will most likely not berel easedfrom
prison. Whilethe subcommitteechosenot totakeany actiononthismatter, theParoleBoard
statedthat it wouldl ook at administrativeremediesto prevent victimsfrombeinginvited to attend
parole hearings unnecessarily.

Truth-in-sentencing. Indiscussing truth-in-sentencing, or requiring an offender to
serveagreater portionof hisor her sentence, thesubcommitteel ooked at information provided
by theNational Conferenceof Statel egidlaturesonwhat other stateshavedoneto ensurethat
certain prisonersserveamaximum portion of their sentences. Someof theoptionsincluded
requiring violent offendersto serveupto 85 percent of their sentences, and eliminating parolefor
certain or all felony offenders and requiring them to serve 100 percent of their sentence.

Thesubcommitteereviewed several versionsof truth-in-sentencing billsthat were
debated by the Generd Assembly duringthe1995legidativesession. Eachversionof thebill had
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different effectsontheamount of asentencewhichmust beserved, thefel ony offensestowhich
it applied, andwhenan offender would becomeparoledligible. Eachhill carried adifferent fiscal
note based on the projected change in prison population, varying from $200,000 to
$41,000,000 in total costs over thefirst five years.

Judicial discretion. Colorado'ssentencinglawsprovidejudgeswithapresumptive
rangeof sentencestoimposeupon convicted offendersdepending uponthefelony level of the
crimecommitted andthecircumstancesof thecrime. Judgesmay only deliver asentencethatis
withintheminimumand maximum of thepresumptiverange. Includedinthesentencingstructure
istheoptionto prosecuteanindividual under oneof thehabitual offender statutes, under
Colorado'sthreestrikeslaw, or asaviolent offender. Thesestatutesincreasethemandatory
mi nimum and maxi mum sentencesthat ajudgeisallowedtogivetoan offender. Certaincrimes
al so havemandatory sentences, suchaslifeimprisonment for first degreemurder of apeace
officer orfirefighter, or may have sentence-enhancing circumstances, suchascommittingthe
crime while on bond for another offense, which may increase an offender's sentence.

Testimony providedtothecommitteeindicated that Col orado'ssentencinglaws
sometimesrequirejudgestoimpose sentencesuponindividual sthat thejudgesthink aretoo harsh
and may beunjust. Onejudgeindicatedthat heisprovided sufficientinformation ontheoffender
and circumstancesof theoffenseat thetimeof sentencing, andthat in certaininstances, the
mandatory sentencesand sentenceenhancementslimit hisdiscretionindelivering anappropriate
sentence.

Recommendations. Although the subcommittee chose not to make changesto
Colorado'ssentencinglaws, thesubcommitteedid recommend two bill stotheinterim committee.
The committeerecommendsBill Ctoassistlocal communitiesinplanningfor anoffender's
reintegrationintothecommunity. Bill Cwouldalow eachjudicia district toestablishanadult
offender serviceplanning committeewith membershipfromvariouscrimind justice, socid service,
and community entitiestoimplement plansfor thecoordinationand delivery of servicesfor adult
offendersin the judicial district.

Bill B, whichwaswithdrawn at thesponsor’ srequest, would haverequiredviolent

offenderstoserveat |east 50 percent of their sentenceif thecrimewascommittedwithadeadly
weapon before accumulating any earned time.
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SUM MARY OF RECOMMENDATIONS

Asaresult of thecommittee sactivities, thefollowingthreebillsarerecommendedtothe
Colorado General Assembly.

Bill A — Concerning Penalties for Persons Convicted of Criminal Violations

Bill A createsnew and reduced penaltiesfor possession of lessthan onegram of aschedule
| through schedulel V controlled substanceandfor useof aschedulel or 11 controlled substance.
The anti ci pated savingsfrom thereduced prison sentencesareintended tofund drug treatment
programs. Recognizingthat the Generd Assembly cannot allocateany anticipated savingstodrug
treatment programs, thebill further statesthat if the General Assembly doesnot fundthenewly-
created Drug Offender Treatment Fundtoacertainlevel, thenthe sentencesthat werelowered
arerepealed andreturntotheir original higher sentence. Followingisasummary of thebill’s
provisions.

The statement of |egislative intent declares the following:

» theGenera Assemblyintendstoreducethefelony level of drugpossessionoffenses
involving small amounts of a controlled substance;

» theGenera Assembly intendsto usetheanticipated savingstofund drug offender
treatment programs;

* byincreasingthefundingfor drugtreatment, the General Assembly wantsto
decrease the number of drug-dependent Coloradans; and

» theGeneral Assembly findsthat fewer drug-dependent Col oradanswill reducethe
burdenonthestate’ scriminal justicesystem, pena system, and health caresystem.

The bill makes the following changes to the offense level of use and possession crimes:

» changesfromaclass5felony to aclass6 felony theuseof aschedulel or 1
controlled substance;

» maintainscurrentlaw foruseof aschedulelll, 1V, or V controlled substanceasa
class 1 misdemeanor;

» createsthenew offense of possession of onegramor lessof aschedul el through
IV controlled substance, aclass6 felony (under current law, possession of any
amount of aschedul el controlled substanceisaclass3fel ony; possession of any
amount of aschedulell or I1l controlled substanceisaclass 4 felony; and
possessi onof any amount of aschedulelV controlled substanceisaclass5feony);
and
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» the new offense of possession of onegram or lessof aschedulel through IV
controlled substance is a class 4 felony for a second or subsequent offense.

Inorder toaccount for thereduced penaltiesand createadditiona funding for drugtreatment
programs, thebill increasesthedrug offender surchargefor class2through6felonies, class1,
2, and 3misdemeanors, andfor marihuanapetty offenses. Thebill also changesthedistribution
of surchargemoneyssothat 65 percent (instead of 90 percent under currentlaw) will gotothe
Drug Offender Surcharge Fund andthat 25 percent will gotothenewly-created Drug Offender
Treatment Fund. Thebill specifiesthat moneysaretobeappropriated fromthenew fundtothe
Judicial Department for all ocationtothenewly-created State Drug Offender Treatment Board
to cover the costs associated with drug abuse assessment, testing, education, and treatment.

Thebill providesthat the Drug Offender Treatment Boardisto consist of thepresident of
the Colorado District AttorneysCouncil, the State Public Defender, and the State Court
Administrator or their designees. Theboard must alocateat | east 80 percent of theyearly Drug
Offender Treatment Fundallocationtothejudicial districts Drug Offender Treatment Boards.
Suchallocation must bebased uponaformuladevel oped by the State Board that considersthe
judicial district’s population and the number of drug case filingsin the judicial district.

Thebill createsloca Drug Offender Treatment Boardscons sting of thedistrict attorney in
that judicial district, thechief publicdefender inthat judicial district, and aprobation officer
workinginthatjudicia districttobechosenby thechief judgeinthat judicia district. Under the
bill,local boardswill receivemoneysfromthe State Board and distributemoneystodrug
treatment programsin their judicial districts.

Inordertoavail courtsof theadditional drugtreatment optionsanticipated by thebill, the
bill statesthat offendersconvicted of asecond or subsequent viol ation of lessthan onegram of
aclassl throughlV controlled substancemay bedigiblefor probation. Under currentlaw, these
offendersareindigiblefor probation. Inorder tofurther avail courtsof additiona drugtreatment
optionsandtodivert certaindrug offendersfrom prison, thebill providesthat courtsmay
sentence an offender up to 180 days for afelony in acounty jail. Current law is 90 days.

Inanattempt to ensurethat any savingsresultingfromlowering sentencesgotowardsdrug
treatment programs, thebill repeal sall of thechangesif the General Assembly doesnot
appropriateat |east $2.2 milliondollarstothe Drug Offender Treatment Fundfor FY 2004-
2005. 1f themoney isnot appropriated and thebill’ sprovisionsarerepealed, currentlawisre-
enacted.

Bill C — Concerning L ocal Adult Offender Services Planning Committees

Commentsreceived by the Subcommitteeon Truth-in-Sentencing, Parole, and Judicial
Discretionconcernedthegrowthinparolehearingsand theneedfor servicesinthereintegration
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of offendersintosociety. Inanattempt to hel p coordinate community-based programsand
reduce recidivism among offenders the interim committee recommends Bill C.

Bill Calowseachjudicid districttoestablishanadult offender serviceplanning Committee
with membershipfromvariouscriminal justice, socia service, and community entities. Once
appointed, thecommitteeisto devel op andimplement plansfor thecoordinationand delivery of
servicesfor adult offendersinthejudicial district. Thecommitteeistoshareinformationand
work with other agenciesin providing treatment and supervisionof theseindividuals. Copiesof
any plansadopted and any reportsmadeby thecommitteearetobeddiveredtotheHouse Civil
Justice, House Criminal Justice, and Senate Judiciary Committees of the General Assembly.

Bill E — Concerning the Relocation of Certain Existing Criminal Sentencing
Statutesto a New Articlein Title 18, C.R.S.

The Subcommitteeon Simplificationand Clarification heard testimony regardingthe
complexity of thecriminal statutesand thedifficulty inlocating theappropriatesentencing
provisionsthat arenow |locatedinthreedifferent titleswithinthe Col orado Revised Statutes. Bill
E relocatesprovisionsof thecriminal sentencing statutesfromTitles16, 17, and 18 of the
Colorado Revised Statutes, toanew articlein Title 18. Thebill also makesconforming
amendmentsand repeal srel ocated statutesbut doesnot makeany substantivechangesor alter
the elements of any crime.

—-18 -



Resource M ATERIALS

Theresourcematerial slisted bel ow wereprovidedtothecommitteeor devel oped by
L egislativeCouncil Staff duringthecourseof themeetings. Thesummariesof meetingsand
attachmentsareavailableat the Division of Archives, 1313 Sherman Street, Denver, (303) 866-
2055. For alimitedtime, themeeting summariesand material sdevel oped by L egid ative Council
Staff are available on our web site at:
www.state.co.us/gov_dir/leg_dir/lcsstaff/2001/01interim.

M eeting Summaries Topics Discussed

July 10, 2001 Organizational meeting; overview of Colorado criminal
sentencing laws; presentations by state agencies, interest
groups, law enforcement associations, citizens, and citizen
groups.

September 4, 2001 Report from Subcommittee on Simplification and Clarification of
Colorado's sentencing laws and consideration of legislative
recommendations; progress reports from other subcommittees.

September 26, 2001 Report from Subcommittee on Substance Abuse Treatment and
Alternative Sentencing and Subcommittee on Demographic
Disparity; consideration of |egislative recommendations.

October 4, 2001 Updates on draft bill requests; report from Subcommittee on
Truth-in-Sentencing, Parole, and Judicial Discretion; discussion
of bill draft requests.

October 23, 2001 Final committee action on draft legislation and selection of bill
Sponsors.
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M emor anda and Reports

Publications

January 2001

August 2001

August 2001

July 2001

June 2001

June 2001

March 2001

March 2001

October 2000

October 1999

March 1998

Undated

Undated

An Overview of the Colorado Adult Criminal Justice System,
Colorado L egislative Council.

DOC Prison and Community Substance Abuse Treatment
(presentation materials), Department of Corrections.

Criminal History Profile of Incarcerated Drug Offenders,
Department of Corrections.

Blueprints for Violence Prevention, U.S. Department of Justice
Office of Juvenile Justice and Delinquency Prevention.

From Prison to Home: The Dimensions and Consequences of
Prisoner Reentry, The Urban Institute.

Critical Choices: Making Drug Policy at the Sate Level, Drug
Strategies.

Directory of Licensed Treatment Programs Colorado Department
of Human Services, Alcohol and Drug Abuse Division.

Directory of Level | and Level [I DUI Treatment Programs

Colorado Department of Human Services, Alcohol and Drug Abuse
Division.

Reducing Racial Disparity in the Criminal Justice System, The
Sentencing Project.

Principals of Drug Addiction Treatment, National Institute on Drug
Abuse.

Breaking the Cycle with Science Based Policy, The Office of
National Drug Control Policy.

Justice on Trial: Racial Disparitiesin the American Criminal
Justice System, L eadership Conference on Civil Rights, Leadership
Conference Education Fund.

Sate Assembly Presentation Alcohol and Drug Use and Abusein
Colorado: Prevalence and Trends, Colorado Department of
Human Services, Alcohol and Drug Abuse Division.

—-18 -



Agency Reports

FY 2001

FY 2001

FY 2000
FY 2000

Listing of Alcohol and Drug Abuse Division payments to substance
abuse treatment providers.

Listing of Alcohol and Drug Abuse Division-funded residential
substance abuse treatment.

Colorado Board of Parole, Annual Report.

Colorado Department of Corrections, Statistical Report.

L egislative Council Staff Memoranda Titles

September 28, 2001Juvenile Defendants and Time from Arrest to Adjudication.

September 24, 2001Representation of Minoritiesin Colorado Criminal Justice

August 17, 2001

August 17, 2001

August 8, 2001

August 7, 2001
July 20, 2001

July 12, 2001
July 2001
June 2001

June 2001

System.

Department of Human Services Response to questions from July
17, 2001, Subcommittee Meeting.

Legidlative Council Saff Response to questions from July 17,
2001, Subcommittee Meeting.

National Conference of State Legislatures staff Response to
Questions from July 17, 2001, Subcommittee Meeting.

Length of Sentence Served/Parole Eligibility.

Over-representation of Minoritiesin Colorado's Criminal Justice
System.

Alternatives to Incarceration for Non-violent Offenders.
List of Felony Offenses.

Mandatory Sentences to Incarceration in the Colorado Criminal
Code.

Sentencing Law as of June 2001.
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Other Resource M aterials

August 21, 2001

July 23, 2001

Undated

Undated

Undated

Chart of 34 possible sentences for the crime of second degree
assault under current law; prepared by the Department of Law.

Example of sentencing under current law for a person convicted
of sexual assault on a child; prepared by OLLS

Flowchart of the existing sentencing scheme and a new proposed
sentencing scheme; prepared by the Department of Law.

Verbal flowchart of the existing sentencing scheme; prepared by
the Department of Law.

Table of the average actual time served under indeter minate
sentencing in Wisconsin and the Wisconsin sentencing guidelines
wor ksheet.
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Second Regular Session
Sixty-third General Assembly
STATE OF COLORADO

DRAFT

LLSNO. 02-0170.01 Michael Dohr SENATE BILL

SENATE SPONSORSHIP

Gordon, Linkhart, and Windels

HOUSE SPONSORSHIP

Hefley, Groff, and Madden

Senate Committees House Committees

101
102

A BILL FORANACT
CONCERNING PENALTIES FOR PERSONS CONVICTED OF CRIMINAL
VIOLATIONS.

Bill Summary

(Note: Thissummary appliesto thisbill asintroduced and does
not necessarily reflect any amendments that may be subsequently
adopted.)

Interim Committee on Criminal Sentencing. Decreases the
pendty for use of a schedule | or |l controlled subgtance to a class 6 fdony.
Reduces to a dass 6 fdony the pendty for a firg possesson offense when the
amount of aschedulel through 1V controlled substanceisonegramor less. Lowers
to adass 4 fdony the pendty for asscond or subsequent possesson offensewhen
the amount of a schedule | through 1V controlled substance is one gram or less
Increases the drug offender surcharge for al dasses of drug offenses.

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.
Capital lettersindicate new material to be added to existing statute.

Dashesthrough the words indicate deletions from existing statute.
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Reduces the percentage of the drug offender surcharge gppropriated to the
drug offender surcharge fund. Creetes the drug offender treetment fund and
gopropriates aportion of the drug offender surchargeto said fund. Crestesadtate
drug offender treetment board (" Sateboard"). |dentifiesthestateboard membership
asthepresdent of the Colorado didtrict atorneys council, the Sate public defender,
and the gate court adminigrator. Authorizes the Sate board to dlocate moneysto
drug trestment programs and drug offender trestment boardsin each judicid didrict.
Requires eech judicid didrict to cregte a drug offender treetment board. Directs
each drug offender treetment board to condst of a didrict atorney, a public
defender, and aprobetion officer. Stipulatesthat the drug offender trestment boards
will digtribute moneysto drug treetment providersin thejudicd digricts

Allows an offender who has 2 previous fdony convictions and who is
convicted of possesson of one gram or less of a schedule | through IV controlled
subgtance to be placed on probetion. Extends the court's power to commit a
probetioner to county jall during the probation period to an aggregate period of 180
days.

Requires dl portions of the act, except the provison implementing the
180-day extenson, to return to exising languageif the expected savingsfrom the act
are nat gpplied to the drug offender trestment fund in the fiscal year beginning in
2004 or any fiscd year theredfter.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Legidlative intent. It is the intent of the generd
asambly to reducethefdony levd of drug possesson offenseswhere the defendant
possesses agmdl amount of acontrolled subgtance. Inreducing thefdony levd, the
generd assembly intends to use the anticipated savings to fund drug offender
trestment programs. By increaaing the availability of funding for drug trestment, the
generd assambly anticipates decreas ng the number of drug-dependant Coloradans.
The generd assambly finds that Colorado will benfit from fewer drug-dependant
Coloradans through a reduced burden on the gates arimind judtice sysem, pend
sysem, and hedth care system.  In addition, Colorado will experience many other
socid and economicbenefitshy reducing thenumber of drug-dependant Coloradans.

SECTION 2. 18-18-404(1), Colorado Revised Statutes, isamended, and
the sad 18-18-404 is further amended BY THE ADDITION OF A NEW
SUBSECTION, to reed:

DRAFT
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18-18-404. Unlawful use of a controlled substance - repeal.
(1) (& Except asis otherwise provided for offenses concerning marihuana and
marihuana concentrate in sections 18-18-406 and 18-18-406.5, any person who
usesany controlled substance, exoept when it isdigpensed by or under thedirection
of aperson licensed or authorized by law to prescribe, adminigter, or dispense such
controlled substance for bona fide medical needs, commits

{a () A dass5 6fdony, if the controlled substanceisligted in schedule |
or |l of pat 2 of thisartide

B (1) A dass 1 misdemeanar, if the controlled substance is liged in
schedulelll, 1V, or V of pat 2 of thisaticle

(b) THISSUBSECTION (1) ISREPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OF AT LEAST TWO MILLION TWO HUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON ORAFTER JULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

(1.1) (a) ECEPT AS IS OTHERWISE PROVIDED FOR OFFENSES
CONCERNING MARIHUANA AND MARIHUANA CONCENTRATE IN SECTIONS
18-18-406 AND 18-18-406.5, ANY PERSON WHO USES ANY CONTROLLED
SUBSTANCE, EXCEPT WHEN IT ISDISPENSED BY OR UNDER THE DIRECTION
OF A PERSON LICENSED OR AUTHORIZED BY LAW TO PRESCRIBE,
ADMINISTER, OR DISPENSE SUCH CONTROLLED SUBSTANCE FOR BONA FIDE
MEDICAL NEEDS, COMMITS:

(1) A CLASS5FELONY, IF THE CONTROLLED SUBSTANCE IS LISTED

DRAFT
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IN SCHEDULE | OR Il OF PART 2 OF THIS ARTICLE;

(1) A CLASS 1 MISDEMEANOR, IF THE CONTROLLED SUBSTANCE IS
LISTED IN SCHEDULE lI, IV, OR V OF PART 2 OF THIS ARTICLE.

(b) THIS SUBSECTION (1.1) SHALL ONLY BECOME EFFECTIVE IF
SUBSECTION (1) OF THIS SECTION IS REPEALED. THIS SUBSECTION (1.1)
SHALL BECOME EFFECTIVE ON THE JULY 1 EFFECTIVE DATE OF THE REPEAL
OF SUBSECTION (1) OF THISSECTION AND SHALL APPLY ONLY TO OFFENSES
COMMITTED ON OR AFTER THAT DATE.

SECTION 3. 18-18-405 (2) and (2.5) and the introductory portion to
18-18-405 (3) (a), Colorado Revised Statutes, are amended, and the sad
18-18-405 is further anended BY THE ADDITION OF THE FOLLOWING
NEW SUBSECTIONS, to reed:

18-18-405. Unlawful distribution, manufacturing, dispensing,
sale, or possession - repeal. (2) (@ Except asis otherwise provided for
offenses concerning marihuana and marihuana concentrate in section 18-18-406,
AND FOR POSSESSION OFFENSES INVOLVING ONE GRAM OR LESS OF A
SCHEDULE | THROUGH |V CONTROLLED SUBSTANCE IN SUBSECTION (2.3) OF
THIS SECTION, and FOR offensesinvalving minorsin section 18-18-407 (1) (g),
any person who violates any of the provisons of subsection (1) of this section:

{a (1) Inthe caseof acontrolled substancelisted in schedulel or 11 of part
2 of thisatide, commits

H (A) A dass 3 fdony; except thet a person commits adass 4 fdony if
suchviolaionisbasad on the possesson of acontrolled substanceliged in schedule
[l unless otherwise provided in paragraph (a) of subsection (3) of this section; or

HH (B) A dass2fdony, if the vidaioniscommitted subsequent to aprior
conviction for avidation to which this paregraph{a) SUBPARAGRAPH (1) applies,

) (I1) Inthe caseof acontralled substance liged in schedulell of part 2
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of thisatide, commits

H (A) Adass4fdony; o

{Hh (B) A dass3fdony, if theviolationiscommitted Subssquent toany prior
convictionunder SUBPARAGRAPH (1) OF THIS paragraph () efHthissubseetton(?)

or this peragraph-{b) SUBPARAGRAPH (I1);
) (111) Inthe case of acontrolled substance liged in schedule IV of part

2 of thisatide, commits

H (A) A dass5fdony; or

Hh (B) A dass4fdony, if theviolaioniscommitted subssquent to aprior
conviction for aviolaion to which paragraph-{g)-er-(b)-of thissbseetion(2-or this
paragraph-(€) SUBPARAGRAPH (1) OR (II) OF THIS PARAGRAPH (&) OR THIS
SUBPARAGRAPH (I11) applies

e} (IV) Inthe caseof acontralled substanceligted in schedule V of part 2
of thisatide, commits

H (A) A dass1 misdemeanor; o

{Hh (B) A dass5fdony, if theviolationiscommitted Subssquent toany prior

conviction under

{el: SUBPARAGRAPH (1), (II), OR (Ill) OF THIS PARAGRAPH (@) OR THIS
SUBPARAGRAPH (V).

(b) THISSUBSECTION (2) ISREPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OF AT LEAST TWO MILLION TWO HUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR

COMMENCING ON ORAFTER JULY 1, 2004, WASNOT APPROPRIATED TO THE
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DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

(21) (@ EXCEPT AS IS OTHERWISE PROVIDED FOR OFFENSES
CONCERNING MARIHUANA AND MARIHUANA CONCENTRATE IN SECTION
18-18-406 AND OFFENSESINVOLVINGMINORSIN SECTION 18-18-407 (1) (g),
ANY PERSON WHO VIOLATES ANY OF THE PROVISIONS OF SUBSECTION (1)
OF THIS SECTION:

(1) IN THE CASE OF A CONTROLLED SUBSTANCE LISTED IN SCHEDULE
| OR Il OF PART 2 OF THIS ARTICLE, COMMITS:

(A) A CLASS 3FELONY; EXCEPT THAT A PERSON COMMITSA CLASS
4 FELONY IF SUCH VIOLATION IS BASED ON THE POSSESSION OF A
CONTROLLED SUBSTANCE LISTED IN SCHEDULE Il UNLESS OTHERWISE
PROVIDED IN PARAGRAPH (@) OF SUBSECTION (3) OF THIS SECTION; OR

(B) A CLASS 2 FELONY, IF THE VIOLATION IS COMMITTED
SUBSEQUENT TO A PRIOR CONVICTION FOR A VIOLATION TO WHICH THIS
SUBPARAGRAPH (1) APPLIES;

(1) IN THE CASE OF A CONTROLLED SUBSTANCE LISTED IN
SCHEDULE Il OF PART 2 OF THIS ARTICLE, COMMITS:

(A) ACLASS4FELONY;OR

(B) A CLASS 3 FELONY, IF THE VIOLATION IS COMMITTED
SUBSEQUENT TOANY PRIOR CONVICTION UNDER SUBPARAGRAPH (1) OF THIS
PARAGRAPH (8) OR THIS SUBPARAGRAPH (I1);

(1) IN THE CASE OF A CONTROLLED SUBSTANCE LISTED IN
SCHEDULE IV OF PART 2 OF THIS ARTICLE, COMMITS:

(A) ACLASS5FELONY; OR

(B) A CLASS 4 FELONY, IF THE VIOLATION IS COMMITTED
SUBSEQUENT TO A PRIOR CONVICTION FOR A VIOLATION TO WHICH

SUBPARAGRAPH (1) OR (I1) OF THISPARAGRAPH (8) OR THIS SUBPARAGRAPH
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(1) APPLIES;

(IV) IN THE CASE OF A CONTROLLED SUBSTANCE LISTED IN
SCHEDULE V OF PART 2 OF THIS ARTICLE, COMMITS:

(A) ACLASS1MISDEMEANOR; OR

(B) A CLASS 5 FELONY, IF THE VIOLATION IS COMMITTED
SUBSEQUENT TOANY PRIOR CONVICTION UNDER SUBPARAGRAPH (1), (I1),0R
(111) OF THISPARAGRAPH (&) OR THIS SUBPARAGRAPH (IV).

(b) THIS SUBSECTION (2.1) SHALL ONLY BECOME EFFECTIVE IF
SUBSECTION (2) OF THIS SECTION IS REPEALED. THIS SUBSECTION (2.1)
SHALL BECOME EFFECTIVE ON THE JULY 1 EFFECTIVE DATE OF THE REPEAL
OF SUBSECTION (2) OF THISSECTION AND SHALL APPLY ONLY TO OFFENSES
COMMITTED ON OR AFTER THAT DATE.

(23) (& ANY PERSON WHO VIOLATES THE PROVISIONS OF
SUBSECTION (1) OF THIS SECTION BY POSSESSION OF A CONTROLLED
SUBSTANCE LISTED IN SCHEDULES | THROUGH IV OF PART 2 OF THIS
ARTICLE IN AN AMOUNT WEIGHING ONE GRAM OR LESS COMMITS:

(1) A CLASS6 FELONY; OR

(1) A CLASS 4 FELONY, IF THE VIOLATION IS COMMITTED
SUBSEQUENT TOANY PRIOR CONVICTION UNDER SUBPARAGRAPH (1), (I1),0R
(I11) OF PARAGRAPH (8) OF SUBSECTION (2) OF THIS SECTION OR THIS
SUBSECTION (2.3).

(b) THISSUBSECTION (2.3) ISREPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OF AT LEAST TWO MILLION TWO HUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE
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SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON ORAFTERJULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

(25) (8 Notwithgtanding the provisonsefparegraph{€) SUBPARAGRAPH
(1) OF PARAGRAPH (@) of subsaction (2) of thissection, aperson who violatesthe
provisons of subsaction (1) of this section with regard to flunitrazepam commits a
class 3 fdony; except that the person commits a dass 2 fdony if the violaion is
committed subssquent to aprior conviction for aviolaion involving flunitrazepam or
to which SUBPARAGRAPH (1) OF paragraph (8) of subsection (2) of this section
goplies

(b) Any person convicted of vidlaing the provisonsof subsection (1) of this
section with regard to flunitrazepam shdl be subject to the mandatory sentencing
provisons of subsection (3) of this section.

(c) THISSUBSECTION (2.5) ISREPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OF AT LEAST TWO MILLION TWO HUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON OR AFTERJULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

(2.6) (&) NOTWITHSTANDING THE PROVISIONS OF SUBPARAGRAPH
(1) OF PARAGRAPH (@) OF SUBSECTION (2.1) OF THIS SECTION, A PERSON
WHO VIOLATES THE PROVISIONS OF SUBSECTION (1) OF THISSECTION WITH
REGARD TO FLUNITRAZEPAM COMMITS A CLASS 3 FELONY; EXCEPT THAT

THE PERSON COMMITSA CLASS2FELONY IFTHEVIOLATION ISCOMMITTED

DRAFT
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SUBSEQUENT TO A PRIOR CONVICTION FOR A VIOLATION INVOLVING
FLUNITRAZEPAM OR TO WHICH SUBPARAGRAPH (I) OF PARAGRAPH (@) OF
SUBSECTION (2.1) OF THIS SECTION APPLIES.

(b) ANY PERSON CONVICTED OF VIOLATING THE PROVISIONS OF
SUBSECTION (1) OF THISSECTION WITH REGARD TOFLUNITRAZEPAM SHALL
BE SUBJECT TO THEMANDATORY SENTENCING PROVISIONSOF SUBSECTION
(3) OF THIS SECTION.

() THIS SUBSECTION (2.6) SHALL ONLY BECOME EFFECTIVE IF
SUBSECTION (2.5) OF THIS SECTION IS REPEALED. THIS SUBSECTION (2.6)
SHALL BECOME EFFECTIVE ON THE JULY 1 EFFECTIVE DATE OF THE REPEAL
OF SUBSECTION (2.5) OF THIS SECTION AND SHALL APPLY ONLY TO
OFFENSES COMMITTED ON OR AFTER THAT DATE.

(3) (& Except as otherwise provided in section 18-18-407 rdating to
gpecid offenders, any person convicted pursuant t0 SUBPARAGRAPH (1) OF
paragraph (a) of subsection (2) of this section for knowingly meanufecturing,
dispendng, Hling, didtributing, possessing, o possessing with intent to manufacture,
disoense, s, or didribute, or induding, attempting to induce, or congpiring with one
or morecther persons, to manufacture, dispense, s, digtribute, possess, or possess
withintent to manufecture, dispense, sdll, or didtribute an amount thet is or hasbeen
represented to be:

SECTIONA4. 18-19-103, Colorado Revised Statutes, isamended toread:

18-19-103. Sour ceof revenues- allocation of moneys- repeal.
(1) For offenses committed on and after July 1, 1996, each drug offender who is
convicted, or recaives a deferred sentence pursuant to section 16-7-403, CR.S,
shdl be required to pay a surcharge to the derk of the court in the county in which
the conviction occurs or in which the deferred sentence is entered. Such surcharge
shdl bein the falowing amounts
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(@ For each dass 2 fdony of which a person is convicted, feur-theusend
five-hunered FIVE THOUSAND dallars,

(b) For each dass 3 fdony of which a person is convicted, three FOUR
thousand dollars

(c) For eechdass4fdony of which apersonisconvicted, erethedseretfive
Aunered TWO THOUSAND dallars,

(d) For each dass5fdony of which aperson is convicted, enetheusend
one-hundrecHwenty-five ONE THOUSAND FIVE HUNDRED dallars,

(e) For eech dass6 fdony of which aperson is convicted, seven-hunered
fifty ONE THOUSAND dallars

() For each dass 1 misdemeanor of which a person is convicted, sx
hunered SEVEN HUNDRED FIFTY dallars,

(9 For each dass 2 misdemeanor of which a person is convicted, fewr

hunerecHifty SIX HUNDRED dallars
(h) For each dass 3 misdemeanor of which a person is convicted, #wo

hunared-twerty-five THREE HUNDRED dollars.

(2) Eachdrug offender convicted of aviolation of section 18-18-406 (1),
or who recaives a deferred sentence pursuant to section 16-7-403, CR.S, for a
violaion of section 18-18-406 (1), shdl be assessed a surcharge of one hundred
FIFTY dollars.

(3) The dek of the court sl disburse the surcharge required by
subsection (1) of this section asfallows

(@ Hve percent dhdl beretained by thederk for purposesof administering
the dishursal of the surcharge pursuant to this subsection (3).

(b) Four percent shall be disbursad to the investigating agency to cover the
cogts of fingerprinting and photogrgphing offenders pursuant to section 16-21-104
(1,CRS.

-10-
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(©) Orepercant shdl be dishursed to the sheriff of the county inwhich the
conviction or deferred sentence is entered, to cover the codts of fingerprinting and
phaotographing offenders pursuant to section 18-18-432 (3).

(d) Ninety SXTY-FIVE percent shdl be disbursed to the Sate treasurer
who dd| crediit the same to the drug offender surcharge fund created pursuant to
subsection (4) of this section.

(e TWENTY-FIVE PERCENT SHALL BE DISBURSED TO THE STATE
TREASURER WHO SHALL CREDIT THE SAME TO THE DRUG OFFENDER
TREATMENT FUND CREATED PURSUANT TO SUBSECTION (5.5) OF THIS
SECTION.

(4) Thereishereby created in the Sate treasury adrug offender surcharge
fud which shdl condst of moneys received by the date treasurer pursuant to
paragraph (d) of subsection (3) of thissection. Al interest derived from the deposit
and investment of moneysinthe fund shal be credited to thefund. Any moneysnot
gppropriated by the generd assembly shdl remain in the drug offender surcharge
fund and shdll nat be trandferred or revert to the generd fund of the date a theend
of any fiscd year. All moneysinthefund shdl be subject to annud gppropriaion by
the generd assambly to the judica department, the department of corrections, the
divison of crimind justice of the department of public safety, and the department of
humen sarvices, dter condderaion of the plan deveoped pursuant to section
16-11.5-102 (3), C.R.S, to cover the costs associated with substance abuse
assessmant, tegting, education, and trestmerntt.

(5 The depatment of public sfety shdl award such moneys received by
it pursuant to subsection (4) of this section as are designated in the plan deve oped
pursuant to section 16-11.5-102 (3), C.R.S,, and appropriated by the generd
assembly for such purpose

(5.5) THERE ISHEREBY CREATED IN THE STATE TREASURY A DRUG

-11-
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OFFENDER TREATMENT FUND THAT SHALL CONSIST OF MONEY SRECEIVED
BY THE STATE TREASURER PURSUANT TOPARAGRAPH (€) OF SUBSECTION (3)
OF THIS SECTION AND ANY OTHER MONEY S APPROPRIATED THERETO. THE
FUND MAY ACCEPT GIFTS, GRANTS, AND DONATIONS. ALL INTEREST
DERIVED FROM THE DEPOSIT AND INVESTMENT OF MONEY'S IN THE FUND
SHALL BE CREDITED TO THE FUND. ANY MONEYS NOT APPROPRIATED BY
THE GENERAL ASSEMBLY SHALL REMAIN IN THE DRUG OFFENDER
TREATMENT FUND AND SHALL NOT BE TRANSFERRED OR REVERT TO THE
GENERAL FUND OF THE STATE AT THE END OF ANY FISCAL YEAR. ALL
MONEYS IN THE FUND SHALL BE SUBJECT TO ANNUAL APPROPRIATION BY
THE GENERAL ASSEMBLY TO THE STATE JUDICIAL DEPARTMENT FOR
ALLOCATION TO THE STATE DRUG OFFENDER TREATMENT BOARD, TO
COVER THE COSTS ASSOCIATED WITH SUBSTANCE ABUSE ASSESSMENT,
TESTING, EDUCATION, AND TREATMENT.

(6) (& The court may not waive any portion of the surcharge required by
this section unless the court firg finds that the drug offender is finenddly unableto
pay any portion of sad surcharge.

(b) Thefinding required by paragraph () of thissulbsection (6) hdl only be
mede &ter a hearing a which the drug offender shl have the burden of presenting
clear and convindng evidence thet heOR SHE isfinanddly unableto pay any portion
of the surcharge.

(©) Thecourt sdl waive only that portion of the surchargewhich the court
has found the drug offender isfinanadly unableto pay.

(7) THIS SECTION IS REPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT

OF MONEY OFAT LEAST TWOMILLION TWOHUNDRED THOUSAND DOLLARS

-12-
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GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON ORAFTER JULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

SECTION 5. Artide 19 of title 18, Colorado Revised Statutes, is
amended BY THE ADDITION OF THE FOLLOWING NEW SECTIONS to
reed:

18-19-103.1. Source of revenues - allocation of moneys.
(1) FOR OFFENSES COMMITTED ON AND AFTER JULY 1, 1996, EACH DRUG
OFFENDER WHO IS CONVICTED, OR RECEIVES A DEFERRED SENTENCE
PURSUANT TO SECTION 16-7-403, C.R.S,, SHALL BE REQUIRED TO PAY A
SURCHARGE TO THE CLERK OF THE COURT IN THE COUNTY IN WHICH THE
CONVICTION OCCURS OR IN WHICH THE DEFERRED SENTENCE IS ENTERED.
SUCH SURCHARGE SHALL BE IN THE FOLLOWING AMOUNTS:

(&) FOREACH CLASS2 FELONY OF WHICH A PERSON IS CONVICTED,
FOUR THOUSAND FIVE HUNDRED DOLLARS;

(b) FOR EACH CLASS3FELONY OF WHICH A PERSON ISCONVICTED,
THREE THOUSAND DOLLARS;

(€) FOR EACH CLASS 4 FELONY OF WHICH A PERSON IS CONVICTED,
ONE THOUSAND FIVE HUNDRED DOLLARS;

(d) FOR EACH CLASS5 FELONY OF WHICH A PERSON IS CONVICTED,
ONE THOUSAND ONE HUNDRED TWENTY-FIVE DOLLARS;

(e) FOR EACH CLASS6 FELONY OF WHICH A PERSON IS CONVICTED,
SEVEN HUNDRED FIFTY DOLLARS;

() FOR EACH CLASS 1 MISDEMEANOR OF WHICH A PERSON IS

CONVICTED, SIX HUNDRED DOLLARS;

-13-
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(@ FOR EACH CLASS 2 MISDEMEANOR OF WHICH A PERSON IS
CONVICTED, FOUR HUNDRED FIFTY DOLLARS;

(h) FOR EACH CLASS 3 MISDEMEANOR OF WHICH A PERSON IS
CONVICTED, TWO HUNDRED TWENTY-FIVE DOLLARS.

(2) EACHDRUG OFFENDER CONVICTED OF A VIOLATION OF SECTION
18-18-406 (1), OR WHO RECEIVES A DEFERRED SENTENCE PURSUANT TO
SECTION 16-7-403, C.R.S,, FOR A VIOLATION OF SECTION 18-18-406 (1),
SHALL BE ASSESSED A SURCHARGE OF ONE HUNDRED DOLLARS.

(3) THE CLERK OF THE COURT SHALL DISBURSE THE SURCHARGE
REQUIRED BY SUBSECTION (1) OF THIS SECTION AS FOLLOWS:

(@ FIVE PERCENT SHALL BE RETAINED BY THE CLERK FOR PURPOSES
OF ADMINISTERING THE DISBURSAL OF THE SURCHARGE PURSUANT TOTHIS
SUBSECTION (3).

(b) FOUR PERCENT SHALL BE DISBURSED TO THE INVESTIGATING
AGENCY TO COVER THE COSTS OF FINGERPRINTING AND PHOTOGRAPHING
OFFENDERS PURSUANT TO SECTION 16-21-104 (1), CR.S.

(©) ONE PERCENT SHALL BE DISBURSED TO THE SHERIFF OF THE
COUNTY IN WHICH THE CONVICTION OCCURS OR IN WHICH THE DEFERRED
SENTENCE IS ENTERED, TO COVER THE COSTS OF FINGERPRINTING AND
PHOTOGRAPHING OFFENDERS PURSUANT TO SECTION 18-18-432 (3).

(d) NINETY PERCENT SHALL BE DISBURSED TO THE STATE
TREASURER WHO SHALL CREDIT THE SAME TO THE DRUG OFFENDER
SURCHARGE FUND CREATED PURSUANT TO SUBSECTION (4) OF THIS
SECTION.

(4) THERE IS HEREBY CREATED IN THE STATE TREASURY A DRUG
OFFENDER SURCHARGE FUND THAT SHALL CONSIST OF MONEY SRECEIVED

BY THE STATE TREASURER PURSUANT TO PARAGRAPH (d) OF SUBSECTION

-14-
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(3) OF THIS SECTION. ALL INTEREST DERIVED FROM THE DEPOSIT AND
INVESTMENT OF MONEYSIN THE FUND SHALL BE CREDITED TO THE FUND.
ANY MONEYS NOT APPROPRIATED BY THE GENERAL ASSEMBLY SHALL
REMAIN IN THE DRUG OFFENDER SURCHARGE FUND AND SHALL NOT BE
TRANSFERRED OR REVERT TO THE GENERAL FUND OF THE STATE AT THE
END OF ANY FISCAL YEAR. ALL MONEYSIN THE FUND SHALL BE SUBJECT TO
ANNUAL APPROPRIATION BY THE GENERAL ASSEMBLY TO THE JUDICIAL
DEPARTMENT, THE DEPARTMENT OF CORRECTIONS, THE DIVISION OF
CRIMINAL JUSTICE OF THE DEPARTMENT OF PUBLIC SAFETY, AND THE
DEPARTMENT OF HUMAN SERVICES, AFTER CONSIDERATION OF THE PLAN
DEVELOPED PURSUANT TO SECTION 16-11.5-102 (3), C.R.S,, TOCOVER THE
COSTS ASSOCIATED WITH SUBSTANCE ABUSE ASSESSMENT, TESTING,
EDUCATION, AND TREATMENT.

(5) THE DEPARTMENT OF PUBLIC SAFETY SHALL AWARD SUCH
MONEY S RECEIVED BY IT PURSUANT TO SUBSECTION (4) OF THIS SECTION
AS ARE DESIGNATED IN THE PLAN DEVELOPED PURSUANT TO SECTION
16-11.5-102 (3), C.R.S,, AND APPROPRIATED BY THE GENERAL ASSEMBLY
FOR SUCH PURPOSE.

(6) (8 THE COURT MAY NOT WAIVE ANY PORTION OF THE
SURCHARGE REQUIRED BY THIS SECTION UNLESS THE COURT FIRST FINDS
THAT THE DRUG OFFENDER ISFINANCIALLY UNABLE TO PAY ANY PORTION
OF SAID SURCHARGE.

(b) THE FINDING REQUIRED BY PARAGRAPH (@) OF THIS SUBSECTION
(6) SHALL ONLY BEMADE AFTER A HEARING AT WHICH THE DRUG OFFENDER
SHALL HAVE THE BURDEN OF PRESENTING CLEAR AND CONVINCING
EVIDENCE THAT HE OR SHE ISFINANCIALLY UNABLE TO PAY ANY PORTION

OF THE SURCHARGE.

-15-

DRAFT



© 00 N o o b~ W N P

10
11

13
14
15
16
17
18
19
20
21

23
24
25
26
27

() THE COURT SHALL WAIVE ONLY THAT PORTION OF THE
SURCHARGE THAT THE COURT HAS FOUND THE DRUG OFFENDER IS
FINANCIALLY UNABLE TO PAY.

(7) THIS SECTION SHALL ONLY BECOME EFFECTIVE IF SECTION
18-19-103 ISREPEALED. THISSECTION SHALL BECOME EFFECTIVE ON THE
JULY 1 EFFECTIVE DATE OF THE REPEAL OF SECTION 18-19-103 AND SHALL
APPLY ONLY TO OFFENSES COMMITTED ON OR AFTER THAT DATE.

18-19-104. State drug offender treatment boards - repeal.
(1) THERE IS HEREBY CREATED THE STATE DRUG OFFENDER TREATMENT
BOARD THAT SHALL CONSIST OF THREE MEMBERS AS FOLLOWS:

(@ THE PRESIDENT OF THE COLORADO DISTRICT ATTORNEYS'
COUNCIL, OR HIS OR HER DESIGNEE;

(b) THE STATE PUBLIC DEFENDER, OR HIS OR HER DESIGNEE; AND

() THE STATE COURT ADMINISTRATOR, OR HIS OR HER DESIGNEE.

(2) () THE STATE DRUG OFFENDER TREATMENT BOARD SHALL
ALLOCATE AT LEAST EIGHTY PERCENT OF THE YEARLY DRUG OFFENDER
TREATMENT FUND ALLOCATION TO THE JUDICIAL DISTRICT DRUG
OFFENDER TREATMENT BOARDS CREATED PURSUANT TO SECTION
18-19-105. SUCH ALLOCATION SHALL BE BASED UPON A FORMULA
DEVELOPED BY THE STATE DRUG OFFENDER TREATMENT BOARD. THE
FORMULA, AT A MINIMUM, SHALL ACCOUNT FOR A JUDICIAL DISTRICT'S
POPULATION AND THE NUMBER OF DRUG CASE FILINGS IN THE JUDICIAL
DISTRICT.

(b) THE STATE DRUG OFFENDER TREATMENT BOARD MAY ALLOCATE
UP TO TWENTY PERCENT OF THE YEARLY DRUG OFFENDER TREATMENT
FUND ALLOCATION TO DRUG TREATMENT PROGRAMS THAT SERVE MORE

THAN ONE JUDICIAL DISTRICT. WHEN ALLOCATING FUNDS PURSUANT TO
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THISPARAGRAPH (b), THE STATE DRUG OFFENDER TREATMENT BOARD IS
ENCOURAGED TO FUND AND DEVELOP INNOVATIVE AND EFFECTIVE DRUG
TREATMENT PROGRAMS.

(3) THE STATE DRUG OFFENDER TREATMENT BOARD MAY ADOPT
RULES AND GUIDELINES AS NECESSARY TO PERFORM THE FUNCTIONS OF
THE BOARD.

(4) THIS SECTION IS REPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OFAT LEAST TWOMILLION TWOHUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON ORAFTER JULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

18-19-105. Judicial district drug offender treatment boards
- repeal. (1) EACH JUDICIAL DISTRICT SHALL CREATE A DRUG OFFENDER
TREATMENT BOARD CONSISTING OF THEDISTRICT ATTORNEY SERVING THE
JUDICIAL DISTRICT OR HISOR HER DESIGNEE, THE CHIEF PUBLIC DEFENDER
SERVING THE JUDICIAL DISTRICT OR HIS OR HER DESIGNEE, AND A
PROBATION OFFICER WORKING IN THE JUDICIAL DISTRICT CHOSEN BY THE
CHIEF JUDGE OF THE JUDICIAL DISTRICT.

(20 EACH DRUG OFFENDER TREATMENT BOARD SHALL RECEIVE
MONEY S FROM THE STATE DRUG OFFENDER TREATMENT BOARD PURSUANT
TO SECTION 18-19-104 (2) (8) AND SHALL DISTRIBUTE THOSE MONEYS TO
DRUG TREATMENT PROGRAMS BASED IN THE JUDICIAL DISTRICT. NO

PROGRAM SHALL RECEIVEMONEY SFROM THEDRUG OFFENDER TREATMENT

-17-
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BOARD WITHOUT A MAJORITY VOTE OF THE BOARD.

(3) EACHJUDICIAL DISTRICT'SDRUG OFFENDER TREATMENT BOARD
MAY ADOPT RULES AND GUIDELINES AS NECESSARY TO PERFORM THE
FUNCTIONS OF THE BOARD.

(4) THIS SECTION IS REPEALED ON THE FIRST DAY OF JULY
FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OFAT LEAST TWOMILLION TWOHUNDRED THOUSAND DOLLARS
GENERATED FROM ESTIMATED SAVINGSFROM THEENACTMENT OF SENATE

BILL 02- ENACTED AT THE SECOND REGULAR SESSION OF THE

SIXTY-THIRD GENERAL ASSEMBLY, DURING ANY GIVEN FISCAL YEAR
COMMENCING ON ORAFTERJULY 1, 2004, WASNOT APPROPRIATED TO THE
DRUG OFFENDER TREATMENT FUND FOR THE SAME FISCAL YEAR.

SECTION 6. 16-11-201 (2), Colorado Revised Statutes, isamended, and
the sad 16-11-201 is further amended BY THE ADDITION OF NEW
SUBSECTION, to reed:

16-11-201. Application for probation - repeal. (2) (8 A person
who hasbeen twice convicted of afdony under thelawsof thisdate, any other date,
or the United States prior to the conviction onwhich hisor HER goplication isbased
shdl nat be digible for probation; EXCEPT THAT AN OFFENDER CONVICTED OF
A SECOND OR SUBSEQUENT VIOLATION OF SECTION 18-18-405(2.3),C.R.S,,
MAY BE ELIGIBLE FOR PROBATION. &nd Notwithgtanding any other provison of
law, aperson who has been convicted of one or morefdoniesunder thelawsof this
date any other date, or the United States within tenyears prior to aclass 1, 2, or
3 fdony conviction onwhich hisor HER gpplication is based shdl not bedigiblefor
probation.

(b) THISSUBSECTION (2) IS REPEALED ON THE FIRST DAY OF JULY

-18-
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FOLLOWING RECEIPT BY THE REVISOR OF STATUTES OF WRITTEN NOTICE
FROM THE JOINT BUDGET COMMITTEE STAFF DIRECTOR THAT AN AMOUNT
OF MONEY OF AT LEAST TWO MILLION TWO HUNDRED THOUSAND DOLLARS
GENERATED FROM SAVINGSFROM THEENACTMENT OF SENATEBILL02-
ENACTED AT THE SECOND REGULAR SESSION OF THE SIXTY-THIRD GENERAL
ASSEMBLY, DURING ANY GIVEN FISCAL YEAR COMMENCING ON OR AFTER
JULY 1, 2004, WAS NOT APPROPRIATED TO THE DRUG OFFENDER
TREATMENT FUND FOR THE SAME FISCAL YEAR.

(2.1) (& A PERSON WHOHASBEEN TWICE CONVICTED OF A FELONY
UNDER THE LAWS OF THIS STATE, ANY OTHER STATE, OR THE UNITED
STATES PRIOR TO THE CONVICTION ON WHICH HISOR HER APPLICATION IS
BASED SHALL NOT BE ELIGIBLE FOR PROBATION, AND NOTWITHSTANDING
ANY OTHER PROVISION OF LAW, A PERSON WHO HAS BEEN CONVICTED OF
ONE OR MORE FELONIES UNDER THE LAWS OF THIS STATE, ANY OTHER
STATE, OR THE UNITED STATES WITHIN TEN YEARSPRIOR TO A CLASS1, 2,
OR 3 FELONY CONVICTION ON WHICH HIS OR HER APPLICATION IS BASED
SHALL NOT BE ELIGIBLE FOR PROBATION.

(b) THIS SUBSECTION (2.1) SHALL ONLY BECOME EFFECTIVE IF
SUBSECTION (2) OF THIS SECTION IS REPEALED. THIS SUBSECTION (2.1)
SHALL BECOME EFFECTIVE ON THE JULY 1 EFFECTIVE DATE OF THE REPEAL
OF SUBSECTION (2) OF THISSECTION AND SHALL APPLY ONLY TO OFFENSES
COMMITTED ON OR AFTER THAT DATE.

SECTION 7. 16-11-202 (1), Colorado Revised Statutes, isamended to
reed:

16-11-202. Probationary power of court. (1) Whenit gopearsto
the satisfaction of the court that theends of justice and thebest interest of the public,
aswdl asthe defendant, will be served thereby, the court may grant the defendant

-19-
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probation for such period and upon such terms and conditions asit deems bet. If

the court chooses to grant the defendant probation, the order placing the defendant

on probation shd| take effect upon entry and, if any goped is brought, shall remain

in effect pending review by an gppdlate court unless the court grants a day of

probation pursuant to section 16-4-201. Unlessan goped isfiled that rassesadam
that probation was granted contrary to the provisons of thistitle, thetria court shall

retain juridiction of the casefor the purpose of adjudicating complaintsfiled agangt

the defendant that dlege a vidlaion of the terms and conditions of probation. In
addition to imposng other conditions, the court has the power to commit the

defendant to any jal operated by the county or city and county inwhich the offense
was committed during such time or for such intervas within the period of probation
as the court determines. The aggregate length of any such commitment whether

continuous or & desgnated interval sshall not exceadinety ONE HUNDRED EIGHTY

daysfor afdony, Sxty daysfor amisdemeanor, or ten daysfor apetty offenseunless
it is a part of awork release program pursuant to section 16-11-212. That the

Oefendant submit to commitment imposad under this section shdl be deemed a
condiition of probation.

SECTION 8. 42-2-125 (1) (k) (Il), Colorado Revised Statutes, is
amended to reed:

42-2-125. Mandatory revocation of licenseand per mit. (1) The
department shdl immediaidy revoke the license or permit of any driver or minor
driver upon recaving arecord showing thet such driver hes

(K (1) Inthe case of aminor driver, been convicted of or adjudicated for
any offense provided for in section 18-18-404(1)(b);18-18-405(eh)y(hH);
18-18-404 (1) () (I1), 18-18-405 (2) (a) (IV) (A), or 18-18-406 (1), (3) (& (1),
or (4) @ (1), CRS, or any comparable municipd charter or ordinance offense.

SECTION 9. Effectivedate- applicability. (1) Thisact shdl teke
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effect uly 1, 2002.

(2) The amendments to section 18-18-404 (1) (@ (1), C.R.S, the
amendments to section 18-18-405 (2) (a), C.R.S,, the amendments to section
18-18-405(2.5), C.R.S, theamendmentsto section 16-11-201 (2) (8), CR.S, the
newly created subsection 18-18-405 (2.3), the newly created section 18-19-104,
the nemly crested section 18-19-105, and sections4, 7, and 8 of the act shdll apply
to offenses committed on or after said duly 1, 2002.

SECTION 10. Safety clause. The generd assambly hereby finds,
determines, and declares that this act is necessary for theimmediate presarvation of
the public peace, hedth, and sfety.
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Colorado L egislative Council Staff

STATE
FISCAL IMPACT

Drafting Number: LLS02-0170 Date: November 26, 2001
Prime Sen. Gordon Bill Status: Interim Committee on Crimina
Sponsor (S): Rep. Hefley Sentencing

Fiscal Analyst: Geoff Barsch (303-866-4102)

TITLE: CONCERNING PENALTIES FOR PERSONS CONVICTED OF CRIMINAL
VIOLATIONS.
Fiscal Impact Summary FY 2002/2003 FY 2003/2004
State Revenues
Drug Offender Surcharge Fund ($673,516) ($715,274)
Drug Offender Treatment Fund $952,494 $1,011,548
Cash Funds - Courts $15,499 $16,460
State Expenditures
Genera Fund $0 $0
FTE Position Change 00FTE 0.0FTE
TABOR refund from General Fund* $309,200
Effective Date: July 1, 2002
Appropriation Summary for FY 2001/2002: No appropriation is required.

L ocal Government Impact: See Local Government Impact section

* Under current law, the state is required to refund 105 percent of the amount estimated to be refunded by
the six-tier sales tax refund mechanism.

Note: The official Legislative Council staff revenue forecast for September 2001 indicates a
TABOR revenue surplus for the next several years. However, revenue tracking since the
September forecast indicates a potential for a revision downward of the surplus amount. If this
occurs, the fiscal note will be revised to reflect the most recent revenue for ecast.

Summary of Legidation

This bill makes severd changes to the offense leve of illegd drug use or possession. Changes
incdude reducing the pendty for use of aschedulel or 11 controlled substance and cresting the new pendty
of possession of one gram or less of a controlled substance. The hill reduces:

—-35-—



» useof aschedule | or Il controlled substance from a class 5 felony to a class 6
feony;

Bill A

» possession of aschedule | controlled substance from a class 3 felony to aclass 6
fdony if the amount isone gram or less
» possession of aschedule 11 or Il controlled substance from a class 4 feony to a
class 6 fdony if the amount is one gram or less,
* possesson of aschedule 1V controlled substance from aclass 5 felony to aclass 6
fdony if the amount is one gram or less, and
» asecond or subsequent offense of possession of aschedule | through IV controlled
subgtance to aclass 4 felony when the amount is one gram or less.
Thehill ds0 increases the Drug Offender Surcharge for al classes of drug offenses, creates the
Drug Offender Treatment Fund, and directs 25 percent of Drug Offender Surcharge revenue to the Drug
Offender Treatment Fund. Thebill createsthe State Drug Offender Treatment Board and specifies board
membership. The board is authorized to alocate moneys to loca Drug Offender Treatment Boards,
condgting of adidrict attorney, apublic defender, and aprobation officer, for distribution to drug trestment
providersin the judicid digtricts.

The hill alows an offender who has two previous felony convictions and who is convicted of
possession of onegram or less of aschedule| through 1V controlled substance to be placed on probation.
The hill extends the court's power to commit a probationer to county jail during the probation period from
90 daysto acumulaive period of 180 days.

The bill requires dl portions of the act, except the provision implementing the 180-day extension,
to return to existing language if $2.2 millionis not appropriated to the drug offender treatment fund in the
fiscal year beginning in 2004 or any fiscd year theregtfter.

State Revenues

Thebill createsthe Drug Offender Treatment Fund, increases drug offender surchargeson felonies,
misdemeanors, and marihuana petty offenses, and directs 25 percent of the revenue collected to the Fund.
The surcharge increases are shown in Table 1.

Table 1. Drug Offender Surcharge I ncreases
Penalty Current Fine Proposed Difference
Fine
Class 2 Felony $4,500 $5,000 $500
Class 3 Felony 3,000 4,000 1,000
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Class 4 Felony 1,500 2,000 500
Class 5 Felony 1,250 1,500 250
Class 6 Felony 750 1,000 250
Class 1 Misdemeanor 600 750 150
Class 2 Misdemeanor 450 600 150
Class 3 Misdemeanor 225 300 75
Class 2 Petty Offense (marihuana) 100 150 50
Average $1,375 $1,700 $325

While revenue collections will increase as aresult of the higher surcharge amounts, it is estimated
that 40 percent of the increased surcharge assessments will be collected. The Judicid Department
estimates that FY 2001-02 Drug Offender Surcharge revenue will be gpproximately $3.5 million. Thehill
proposes to increase the assessment of Drug Offender Surcharge fines by 24 percent, or $340,000. If 40
percent of the increased assessment is actudly collected, revenue will increase by $336,000. However,
when taking into account the reduced pendlties for drug possession of one gram or less, overdl revenue
is estimated to increase by $310,000. Of the total, $201,500 will be deposited to the Drug Offender
Surcharge Fund, $77,500 will be deposited to the Drug Offender Treatment Fund, and the remainder will
be digtributed to the court clerks, investigating agencies, and county sheriffs.

Because 25 percent of revenue collected isdirected to the Drug Offender Trestment Fund, the bill
will reduce the overd| revenue directed to the Drug Offender Surcharge Fund. Of the tota revenue
collected, $2.48 million will be deposited to the Drug Offender Surcharge Fund, $0.95 million will be
deposited to the Drug Offender Treatment Fund, and the remainder will be distributed to the court clerks,
invedtigating agencies, and county sheriffs. The result is an estimated reduction to the Drug Offender
Surcharge Fund of $673,516.

State Expenditures

This bill will result in a Genera Fund savings of $2,364,700 beginning in FY 2004-05 as a result
of shorter prison sentences for offenders convicted of possessing one gram or lessof anillegal drug. The
fisca note assumes the following:

* Thelower pendty will not be offered to those offenders charged with a crime more
serious than possession. According to the 1999 Colorado Didtrict Attorney's
Council database, 2,026 offenders were convicted of possession of a schedule |
through 1V controlled substance. Of these, 918 were origindly charged with amore
serious crime, while possession was the most serious charge for 1,108 offenders.
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» Offenders convicted of the new crime of possessing one gram or less of an illega
drug will be sentenced to prison at the same rate as current possession offenders.
Of the 1,108 offenders noted above, 299 were sentenced to the Department of
Corrections.

* Approximatey one-third of offenders convicted of drug possession will be arrested
with one gram or less. Based on the Department of Public Safety, Divison of
Crimind Justice's 1998 sample of cases from ten judicid digtricts, 30.9 percent of
drug casesinvolved possession of one gram or less.

Table 2 below showsthe number of offenders estimated to beimpacted by thelower class6 felony
sentence of possessing onegram or lessof anillegd controlled substance. An estimated 93 offenders will
be sentenced to the Department of Corrections and serve an average sentence length of 12 months.
Beginning in FY 2004-05, the offenders will complete their sentences, resulting in an operating cost
reduction compared to current sentences.

Table 2. Offenders Sentenced to DOC for Possessing One Gram or Less of an Illegal Drug
Current | Propose Offenders Offenders Offenders
Controlled Felony | d Felony | Convicted of Sentenced to Sentenced Under
Substance Class Class Possession DOC Bill A (30.9%)
Schedule | Class 3 Class 6 106 20 6
Schedulell, Il | Class4 Class 6 748 206 64
Schedule 1V Class5 Class 6 254 73 23

The lower pendlties for use of a schedule | or Il controlled substance and for second and
subsequent offenses are not anticipated to have a significant impact on the department's operations.

Five-Year Fiscal Impact on Correctional Facilities

Table 3 showsthe five-year cdculated savings of Crimina Sentencing Interim Committee Bill A.

Operating costs are estimated to be $26,238 per bed. 1t should be noted that the calculated savings begin
in FY 2004-05. This esimate accounts for the estimated time for crimind filing, trid, digpostion, and
sentencing, followed by the estimated 12 months prison sentence of the new pendty for possessing one
gramor lessof anillegd drug.

Table 3. Five-Year Impact of Criminal Sentencing Interim Committee Bill A

Fiscal Year ADA Impact Con(s:troiftlon Operating Cost Total Cost
FY 2002-03 0.0 $0 $0 $0
FY 2003-04 0.0 0 0 0
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L ocal Government | mpact

FY 2004-05 (90.1) 0 (2,364,700) (2,364,700)
FY 2005-06 (154.8) 0 (4,061,424) (4,061,424)
FY 2006-07 (160.3) 0 (4,207,045) (4,207,045)
TOTAL $0 ($10,633,168) ($10,633,168)

County jails will be impacted by the increased length of stay dlowed for offenders who violate
terms of their probation under the bill. Current law limits to 90 days the cumulative amount of time a
probationer may be sentenced to acounty jail. Thebill expandsthelimit to 180 days. Whilethedaily cost
to house an offender inacounty jall facility varies, the FY 2000-01 rate the state payslocd jailsfor holding
dtate inmates is $49.40 per offender per day. The statewide impact of theincreased limit is not estimated

a thistime.

State Appropriations

No appropriationisrequired. The bill stipulates that its provisons will be repeded duly 1, 2004
if the Generd Assembly does not appropriate $2.2 million to the Drug Offender Trestment Fund for FY
2004-05.

Departments Contacted

Corrections  Human Services Judicid
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